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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHIRN DISTRICT OF OKLAHOMA - F ¥ I, T D
1. THE CITY OF TULSA, JUL 16 200 /
2. THE TULSA METROPOLITAN PHl Lo
UTILITY AUTHORITY, us b m@ﬁfégfb%grgr

Plaintiffs, g
v. Case No. 01 CV 09003.1\((“5)/
1. TYSON FOODS, INC,,
2. COBB-VANTRESS, INC,,
3. PETRRSON FARMS, INC,,
4. SIMMONS FOODS, INC.,
5. CARGILL, INC.,
6. GEORGE’S, INC.,
7. CITY OF DECATUR, ARKANSAS,

Defendants.

ORDER AFPROVING SEYTLEMENT AGREEMENT, VACATING ORDER OF
MARCH 14, 2003, AND ADMINISTRATIVELY CLOSING CASE

This matter comes before the Court on this __!_lgﬂ‘ day of July, 2003, upon

Plaintiffs’ and Defendants’ Toint Application to Approve Seitlement reached among th‘e‘Pm‘t]'e:s

and ammounced to the Court on March 24, 20603, Based on the many filings and court

appearances of the Parties in this case, evidentiary hearings, consideration of expert reports and

testimony, and all presentations of counsel, the Court is thoroughly apprised of all of the issues,

applicable law and the respective contentions, claims and defenses of the Parties in ﬁlis case.

The Court therelore comsiders the Scitloment Agreement of the DParties in this comtext, and
HEREBY FINDS AND ORDERS AS FOLLOWS:

1. The Parties agree that this case has been sciiled and that all iésues and

controversies have been resoived to their mutual satisfaction. The Seltlement Agreement of

the Parties, signed by the Parties as of July f$__, 2003 and attached hereto as Exhibit ©1,”

was negotiated by the Parties in good faith, at arms-length, and after mumerous settlement

4:05-cv-00329 . -
Sattlement A grvement - Fiml
State's Exhibit 0041% oo fEwenem - Hn

Exhibit 49
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conferences with the active involvement and supervision of United Staies Magistrate
Judge Sam A, Joyner.

2. Aﬁ terms, conditions, definitions and provisions contained in the attached
Settlement Agreemen: are hereby approved by the Court, and incorporated herein by reference
23 the Order ard Judgment of the Courl. The Parties shall coniply with all terms, condilions
and provisions of that Agreement and in addition thereto, or as stated therein, the Court farther
orders a5 follows.

3, Pending adoption of the risk based phosphorus index {“PI"), as described
in the Agreement, effoctive immediately, there shall be a Moratorium on land applicatipn in the
Watershed of Poultry Litter on Application Sites, as those terms are defined in the Agreement.
Specifically, the Poullry Defendants shall not!

{a}  engage in or knowingly permit the Land Application of Poultry
Litter on a Company Farm {or other property owned by the Pouliry
Defendants) or on a Contract Grower’s property in the Watershed
until the property has been issued a Nulrient Management Plan
(“NMP*) containing & PI nutmber for each tract, field or pasture;

(b}  engage in or knowingly permit the sale or transfer of any Poultry
Litter produced by a Company Farm or Confract Grower in the
Walershed to any other Landowner in the Watershed for Land
Application until each tract, field, or pasture, and each tract of the
Applicetion Site on which the sold or transferred Litter is to be
land applied has been issued an NMP confaining a PIL by the
Watershed Monitoring team (“WMT™);

{c) engage in or knowingly permit the sale or transfer of any Liter
produced by a Company Farm located outside of the Watershed to
any Landowner within the Watershed for Lanc Application until
the Landowner has been issued an NMP by the WMT, containing a
P1 number for each tract;

(d)  ocontinue to place birds with any Contract Grower who has been
determined by the Company or the WMT to bave engaged in-or
permitted the Land Application of Litter on his property prior to
the issvance to such Grower, by the WMT, of an NMPF for his
property containing & PI number for each tract, and if ordered by
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the Court, the Pouliry Defendant shall terminate or refuse to renew
its contract with the Contracl Grower;

(8)  coutinue to place birds with any Contract Grower who has been
determined by the Company or the WMT to have sold or
transforred Poultry Litter to any Landowner within the Watershed
prior fo the issuance to such Landowner, by the WMT, of an NMP
conlaining a PI rumber for each tract, and, if ordered by the Court,
the Poultry Defendant shall terminate or refuse to rencw ifs
contract with the Contract Grower; or

(f)  engage in or knowingly puormit any Litter to Do stored on a
Company Farm or Grower’s farm in the Watershed in such a
manner as to allow the trangport or dispersal of such Litter due to
storm water runolf, infiltration, wind or other natural or manmade
cvenls.

(2) the Poultry Defendants shall notify their contract growers in
adjoining watersheds of the Moratorinm and discourage them from
selling, transferring or arranging to {ransport any Poultry Litter into
the Watershed during the Moratorium.

4, Upon approval by the Court of a PI, the P1 shall control the terms and
conditions under which any Mutrients may be Land Applied in the Watershed, whether located 1n
Atkansas or Oklahoma. As each Contract Grower or Company Farm receives an NMP and P1
from the WMT, the Moratorium period for that Contract Growst or Company Farm shall coase,
and all fature Litter or cther Wutrient application by that Cantract Grower or Company Fagn
shall be governed by the terms and sonditions of the NMP; provided, however, the restrictions
contained in subparagraphs (b) and (f) above shall vemain in force and effect after the
Moratoriumn ceases and shall be part of every NMP.

5. In addition io the other terms and conditions of the Agreement pertaining
to Defendant Decatur, duting the continuing jurisdiction of this Court as provided below,
Decaiur is ardered Lo provide Plaintiffs access to its WWTP and surrounding property, including

access 1o any portion of Columbia Hollow Creek, with reasenable prior notics, for the purposs of

obtaining samples or otherwise observing, testing or monitoring, at Plaintiffs” expense, any soils,
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water, efflzent, influent or other parts or processcs at the WWTP. During the term of the Cowt’s
retained jurisdiction, Deeabwr shall alsé pravide Plaintiffs with copies of all Discharge
Monitoring Reports as they are prepared and filed with the ADEQ, and upon request shall |
provide copies of any other detail or supporting docwments, or other WWTP operational records,
at Plaintiffs’ expense,

6. The Coust has considered and hereby denies Plaintiffs’ request under
COklahoma law For pre-judgment interest on the agreed settlement amount from April 3, 2003 to
the date of this Order.

7. At the Parties’ request, the Court shall retain jurisdiction for the purpose

- of enforeing the terms of their setticment agrf:ement pursuant to the authority of qukonen ¥

Guardian Life Ins. Co. of America, 511 U8, 375, 381-82 (1994). The Court contemplates that its
continning jurisdiction will terminate four years afier its entry of the Order approving the PI for
the Warershed, and a dismissal with prejudice of Plaintiffs’ claims will be entered at that time
unloss the Court determiines that additional supervision is necessary to enforse the settlement
agteemnent,

g. In light of the settlement reached by the Parties, the Defendants have filed
a written application to vacate this Court’s Order granting partial summery judgment entered on
March 14, 2003 (Docket No. 444}, The Plaintiffs have filed no opposition to such application,
and therefore, the Court finds thai the Defendants’ application should be granted, The Cowrt’s
Order of March 14, 2003 is hereby vacuted.

9. DExcept as otherwise provided herein, this case is administratively closed.

10. In aceordanee with ﬂ:xe Agreemeni' of the Parfies, gach Party shall bear ifs -

own ¢osts and atiomevs” fess.
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VA OO
IT IS SO ORDERED this [z _ day of July, 2003.

( faie N5 a1
CLAIRE V. EAGAN ()
UNITED STATES DISTRICT JUDGE




APPROVED AS TO FORM:

FOR THE PLAINTIFFS:

—

McKINNEY & STRIMGER, P.C.
101 N. Robinson Avd,, Suite 1300
Oklahoma City, OK 73102
Telephone: 405/239-6444
Facsimile:  405/239.7902

KENNETH N. McI(T“}Y';ﬁ'EY, OBA #6036

FOR DEFENDAMT
PETERSON FARMS, INC.

A. SCOTT MCDANIEL

JOYCE, PAUL & McDANIEL, P.C.
111 W. 5% Street, Suite 500

Tulsa, OK 74103

FOR DEFENDANT
CARGILL, INC.
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FOR DEFENDANTS:
TYSON FOODS, TNC. &
COBB-VANTRESS, INC.

&l

R. STRATTON TAYLOR

TAYLOR, BURRAGE, FOSTER,
MALLETT, DOWNS & RAMSEY

P.0O. Box 305

400 West 47 Strect

Claremore, OK. 74018

FOR DEFEMNDANT
SIMMONS FOQDS, INC.

JOHN R. FELROD

CONNER. & WINTERS, P.C.
100 W. Center Street, Suite 200
Fayetteville, AR 72701

FOR DEFENDANT
GEORGE'S, INC.

JOHN H. TUCKER

RHODES, HIERONYMUS, JONES,
TUCKER & GABLE,P.L.L.C.

100 West Fifth Street, Suite 400

Tulsa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

Ry: LINDA C. MARTIN
DOERNER, SAUNDERS, DANIEL &
ANDERSON, L.L.P.

320 S. Boslen, Suite 500

Tulsa, OK 74103-3725

RLR/cl/3630-00 1513413 1/dkm

GARY V. WHEKS
BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
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APPROVED AS TO FORM:
FOR THE PLAINTIFFS:

KENNETH N. McKINNEY, OBA #6036

McKINNEY & STRINGER, P.C.
101 N. Robinson Ave., Suite 1300
Cklahoma City, 0K 73102
Telephone: 405/239-6444
Facsimile: 403/239-7902

FOR DEFENDANT
PETERSON FARMS, INC.
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FOR DEFTNDANTS:
TYSON FOODS, INC. &
COBB-VANTRESS, INC.

R. STRATTON TAYLOR

TAYLOR, BURRAGE, FOSTER,
MALLETT, DOWNS & RAMSEY

P.O, Box 309

400 West 4™ Street

Claremaore, OK 74018

FOR DEFENDANT
SIMMONS FOODS, INC.

A. SCOTT MCDANIEL .

JOYCE, PAUL & McDANIEL, P.C.
111 W. 5" Street, Suite 500

Tulsa, OK 74103

FOR DEFENDANT

e

JOHN R. ELROD

CONNER & WINTERS, P.C.
100 W. Center Street, Sujte 200
Fayettoville, AR 72701

FOR DEFEMNDANT
GEORGE’S, INC.

JO H TUCKER

RHODES, HIERONYMUS, JONES,
TUCXER & GABLE, P.LL.C.

100 West Fifth Street, Suite 400

Tulsa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By: LINDA C. MARTIN
DOERNER, SAUNDERS, DANIEL &
ANDERSON, LI.P.

320 S. Boston, Suito 500

Tulsa, OK. 74103-3725

RLRACCKSE59-001/513415_1dkm

GARY V., WEEKS
BASSETT LAW FIRM

P.0. Box 3618

Fayelieville, AR 72702-3618
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APPROVED AS TO FORM:
FOR THE PLAINTIFFS:

KENNETH N. McKINNEY, OBA #6036
‘McKINNEY & STRINGER.P.C. '

101 M. Robinson Ave., Suite 1300
Oklahoma City, OK 73102"
Telephone: 405/239-6444
Facsimile:  403/239-7902

FOR DEFENDANT
PETERSON FARMS, INC.

FOR DEFENDANTS:
TYSON FOODS, INC. &
COBB-VAN TRESS, INC.

\

R. STRATTON TAYLOR .

TAYLOR, BURRAGE, FOSTER,

MALLETT, DOWNS & RAMSEY
P.O. Box 309
400 West 4 Street
Claremore, OK 74018

FOR DEFENRANT

© SIMMONS FOODS, INC.

A. SCOTT MCDANIEL

JOYCE, PAUL & McDANIEL,P.C.
11w, 5‘1‘ Street, Suite 500

Tulsa, OK 74103

FOR DEFENDANT
CARGILL, INC,

" JOHWR, ELROD

CONNER & WINTERS, P.C."
100 W. Center Soreef, Sulte 200
Fayetteville, AR 72701

FOR DEFENDANT
GBORGE'S, INC.

JOHN H. TUCKER

RHCDES, HIERONYMUS, JONES,
TUCKER & GABLE, P.L.L.C.

100 West Fiflk: Street, Suite 400

Tulsa, OK 74121-1106

FOR DEFENDANT
CITY OF DECATUR ARKANBASL

1 i z.,( /ﬁ/ﬁ%ﬂf{,«.«

By: LINDA C. MARTIN
DOERNER, SAUNDERS, DANIEL &
ANDERSON, L.L.P.

320 8. Boston, Suite S00

Tulsa, QK. 74103-3725

RLR/ecl3659-601/513415_LAdkm

GARY V. WEEKS
BASSETT LAW FIRM

P.O. Box 3618 s
Fayetteville, AR 72702-3618
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APFPROVED AS TO FORM:
FOR THE PLAINTIFES:

KENNDTH N, McKINNEY, OBA #6036

McKINNEY & STRINGER, P.C.
101 N. Robinson Ave., Suite 1300
{Oklahoma City, OK 73102
Telephone: 405/239-6444
Facsimile:  405/239-7902
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FOR DEFENDANTS:
TYSON 'OODS, INC. &

COBB-VANTRESS, INC..

R. STRATTON TAYT.OR

TAYLOR, BURRAGE, FOSTER,
MALLDTT, DOWNS & RAMSEY

P.0O. Box 3Q9

400 West 49 Streat

Claremore, OK 74013

FOR DEFENDANT FOR DLFENDANT
PETERSON FARMS, INC, SD/MW‘ ODS, INC.
A. SCOTT MCDANIEL ELROD

JOYCE, PAUL & MeDANIEL, P.C.
111 W, 5" Street, Suite 500
Tulsa, Ok 74103

FOR DEFENDANT
CARGILL, INC.

& WINTERS, P.C.
m W, C‘entcr Street, Suite 200
Fagereville, AR 72701

FOR DEFENDANT
GEORGE’S, INC.

JOHN H, TUCKER

RHODES, HIERONYMUS, JONES,
TUCKER & GABLE, P.L.L.C.

100 West Fifth Street, Suite 400

Tulsa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By: IINDA C. MARTIN
DOERNER, SAUNDERS, DANTEL &
ANDERSONM,LL.P.

320 S. Boston, Suite 500

Tulsa, OK 74103-3725

FLRAGRUSGSDIVOUFIIH5_L/ekm

GARY V. WEEKS
BASSETT LAW FIRM

P.O. Box 3618 '
Favetteville, AR 72702-3618
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APPROVED AS TOFORM:
FOR THE PLAINTIFFS:

KENNETH N. McKINNEY, OBA #6036

McKINNEY & STRINGER, P.C.
101 M. Robinson Ave., Suite 1300
Oklahoma City, OK 73102
Telaphone: 405/239-6444
Facsimile:  405/239-7902

FOR DEFENDANT
PETERSON FARMS, INC.
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FOR DEFENDANTS:

- TYSONFOODS, WC. &

COBB-VANTRESS, TNC.

" R.STRATTON TAYLOR

TAYLOR, BURKAGE, FOSTER,
"MALLETT, DOWNS & RAMSEY

P.0. Box 309

400 West 4™ Street.

Claremare 0K 74018

FCR DEFENDANT .
SIMMONS FOODS, INC.

A. SCOTT MCDANIEL

JOYCE, PAUL & McDANIEL, P.C.
111 W, 5”’ Street, Suite 500

Tulsa, CK 74103

FOR DEFENDANT

” JO[INR ELROD

CONNER & WINTERS, P.C.
100 'W. Center Strect, Suite 700
Fayettevilie, AR 72701

FOR DEFENDANT

CARGILL, INC. GEORGE}S; JNC. /,/
/ ' / /
JOHN H. TUCKER GARY VEOWEEKS ™
RHODES, HIBRONYMUS, JONES, BASSETT LAW FIRM
TUCKER & GABLE, P.L.L.C. P.0. Box 3618

100 West Fifth Street, Suite 400
Tulsa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By: LINDA C, MARTIN
DOERNER, SAUNDEKS, DANIEL &
ANDERSCN, L.L.P.

320 §. Boston, Suite 500

Tulsa, OK 74103-3723

FLR%&cl/5659-001/513415_1/dkm

' Fayetteville, AR 72702-3618
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SELTLEMENT AGREEIVIFNT

THIS SETTLEMENT AGREEMENT {“Agreement”) is deemed executed as of
this____day of July, 2003, by and between the Partiss in Case No, 01 CV 0900EA(C} pending
in the United States District Court for the Nerthern District of OMclhoma (“the Case™), namely:
the “Plaintiffs,” The City of Tulsa, a municipal Lorporatmn (“City™); and The Tulsa Metropolitan
Utility Authority, a public trust (“TMUA™); “and the “Defendants,” Tyson Fdods, Inc., a
carporation (“Tyson™); Cobb-Vantress, Inc.. a corporation (“Cobb-Vantress™); Peterson Farms,
Inc,a corporatmn (“Peterson”); Simmons Foods Inc., 2 corporation (“Simmons”); Cargill, Inc.,
a corporation (“Cargill™); George's, Inc,, a corporation (“George’s”) (these Defendants being
collectively referred to herein as “Pouliry Deéfendanis™);, and The City of Decatur, Aukansas, a
municipal corporation (“Decatur’). o

A DEFINITIONS

The followmg tértos used in this agteement have the following meanings, whether
or not these words are capitalized in this Agreement:

1. “Agreement” means this Ssttlement Agresment by and among the Parties.

2. “Application Site” means any tract of land in the Walershed larger than
two and one half acres outside any o:ty Jimits where Poultry Litter or other Nutrients from any
Contract Grower or Company Farm is land applied or expected to be land applied.

3, “BMPs" means Best Management Practices and refers to all meagures,
methods, processes or techniques which ere designed to be implemented for the purpose of
controlling, reducing or preventing adverse impacts to the environment regulting from land
application of nutrients.

4, “Case” means Case No. 01 CV 0300EA(C} pending in the TUhnited States
District Court for the Nojthern District of Oklahoma, sty led The City,.of Tulsa, etal,
Plaintiffs v. Tyson Foods, Inc., et al., Défendants”

5. “Certified Lirter Applicator” means a person who s certified under the
laws of the State of Qklahoma or Arksnsas to land apply Poultry Litter,

- 6. “Company” means, generically, any one of the Poultry Defendant
companias.

7. “Company Farm®™ means any property now or hereafter ownegi or operated
by any Poultry Defendant, of any person, related éutity, affiliste or successor in Interest of a

Poultry Defeﬁdant, o ra:se and carg’ for poullry owned by, or for the benefit of, that Pouliry
Defendant.

8,  “Complain{” means the Complaint, as amended, filed in the Case by
Plaintiffs. ' ‘

Sertlenent Agrecinest - Final
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5. “Contract Grower” or “Grower” means any person or other ent:ty engaged
in farming or other agriculiural operations, Who contracts with any otiz of the Poultry
Defendants, to raise and care for poultry prowded in the Wa‘cmshed to Lha grower by the
Poultry Dafendant company.

10. “Court” means the United Statés District Cotrf.for the Northern District of
Oklahoma.

11, “Land Application” means the application of Nutrients or Poultry Litter
{as specified in connection with the use of this term) to the land in (he Watershed, through any
means whatsoever, for any purpose, but dees not include the ificidéntal placing of Poultry
Litter on land during the process of hauling or moving to storage or composting for a
temiporary period of time, not to exceed three duys.

12, “Landowner” means Contract Growers and Company Farms, és those
terms are defined hetein, and any Gther person ot entity who owns, leases, or uses an
Application Site, as defined hercin.

13. “Litter” or “Poultry Litter” means all bypreducts associated with the
confinement of poultry, including excremc_mt, feed waste, and bedding materials,

14, “NMP" means Nutdent Management Plan furt.her described in Section G '
ol this Agresment, and includes other: mmﬂaﬂy named plzms, rcgardluvs of how denominated,
such as a waste managsment plan (“WMP”).

15, “Nutrienis” rieans Poultry Tittér, and any othcr animal ‘waste, manure, or
comercial fertilizer containing phosphorus.

16. “Tarties” means, collectively, alt of the named Partles in the Case, who are
likewise Parties to this Agresment, or when use in the singular form, “Party”, means any
specific party to the Case. ' .

17. “PI” means the risk based Phosphorus Index dcveloped to govern the
terms and conditions under which Nutrients may be land apphed in the Watershed, as further
deseribed in Section D of this Agreement, and inclides the mumeérical index system represented
thereby, the target ohjective or index necessary to limit the land application of Nutrients, as
deseribed thersin, and any other associated requirements, limits or guidelings pertaining to the

* land appiication of Nuirisnts as prescribed by the PT developers.

18, “Poultry” means chickens and turkeys.

19. “Pouliry Defendants” means all of the Defendants named in the Casc,
except the City of Decamr, Arkansas, and inciudes all cmmas owning or operating “Company
Farms"” as delined herein.

20. “Watershed” means the Spavinaw/Eucha Waterslﬁ.e;d cle;cxibéd in
Plaintiffs” Complaint, encompassing approximately 415 square miiles on either side of the
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" Oklahoma-Atkansas border, and lying within ‘Mayes ad Delaware Counities in Oklahoma, and
Benton County in Arkansas, '

21. “Water Supply” means the entire raw water collection and treatrent
system operated or relisd on by the Plaintiffs to fumish drinking water from the Watershed ‘to
residents and customers, including but not limited to, all creeks streams and tributaries in the
Spavinaw/Bucha Watershed, Lake Euchs, Lake Spavinaw, Lake Yahola, and the Mohawk
Water Treatment Plant,

22, “WMT” means the Watershed Monitoring Team’ hiréd and trained 1o
monitor and enforce the Moratorium, prepare new NMPs ;mplemeﬁ ing the PI for Growers,
Company Farms and Land Application Sites, and menitor and enforee compliance with the
revised NMPs, us further defined in Section E of this Agreement.

23, “WWTP¥ means Waatewatcr Treatment Plant, d}d refers sp&aﬁcally to
the publicly owned wastewater treafment plant operated by thé City of Decatur, Arkansas.

B. RECITALS

1. Cn December 10, 2001, the Plaintiffs cmvmenced the Case against the
Defendants seeking injunctive relief and monetary damsages for Defendm‘xts al leged acts and
omissions, and/or the acts and omissions’of the Poultry Defendarits’ Contract Growers, wluch
Plaintiffs claimed have caused damage to Plaintiffs’ Water Supply in the Watershed.

2. The Defendants have denied liability for alf suf;,h claims and have actively
defended against these allegations dmmg the Cage,

3. Considering the uncertainties, costs, time and legal issues associated with -
the Case, the Parties desire to resolve their respective claims and défenses against each other, end
therefore, have entered into this Agreement fo compromise their claims.

NOW, THEREFORE, in consideration of the mutual covenants and agresments
contained herein, and for other good and valuable consideration, the receipt and adequacy of
which is hereby acknowledged, the Parties agree as follows.”

C. STATEMENT OF II\TEN

1. Tt is the intent of this Agreement to (1) fully and finally resolve the
controversy between the Parties which is the subjeot of the Case'and to avoid the uncert:nnty '
and risk associated with lmgatlon and (%) to ensute that’ nutrient’ mcmwgement protocols are
used jn the Watershed to réduce the risk of harm to Plaintiffs” Watér Supply due to the Land
Application of Nutrients and “The City of Décatar’s WWTP discharge, while at the' same time "
recognizing the right of the Poultry Defendants and their Growers to contmue to candnet
pouliry operations in the Watershed within such pmtocoh and the mpdrtance of clean lakes,
sefe deinking wafer and a vable poultry’ mdustry to flic edonomies of Northeast Oldahoma and
Northwest Arkansas.
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2. T furtaerance hereof, this Agresnent shall be binding not only upon each
of the named Defendants, but also on any enuty now existing or hereafier acquired or created
by or under the control or ownership of any of the respective Defenda ats, including any related
entity, affiliate or successcr-m-inferest of a _Defendant, for the purpose of conducting
operations in or affecting the Watershed.

D.  WATERSHED PHOSPHORUS INDEX

1. A new phosphorus risk-based index (“PI”) shall be developed to govemn
the terms and conditions under which aiy Nutrients may be land applied in the Watershed,
Although the PL, as developed or with modification, may have broader application or be of
interest to other watersheds of parties not involved in the Watershed, the PT shall be developed
particularly for the existing physical, gvologlcal and hydrological conditions and characteristics
of the Watershed and the staied goals and fment of this Agrecmuent.

2. The PT shall be developed to achieve the least amount of total phosphorus
loading reasonably attainable from each Application Site to the Water Supply from all sources of
phosphorus on each such Application Site while still meeting the agronomic requirements for the
growth of grasses, crops and other desirable plant life.

3, The PI shall be deviloped by a “PI Team™ consisting of an equal number
of representatives fom Oklahoma State University ("O8U") and the Universily of Arkansas

(“UA™). The PI Team may consult with other institutions, govemmesntal agencies or outside
consultants as they deem appropriate, but mﬂy ihe members, of the PI Team shall be responsible
for the final FI presented to the Court. The Gnal PY shall require unanimous agresment of ail P
Team members before submission to the Court.’ The PI Tearn members shall notify the Plaintiffs
and Poultfy Defendants of the final PL Subsequent thereto any party io this A greement may file
application with the Court for etitry of the ordér establishing the fiival PL ‘Absént an objection by
a party to this Aglecment within fifteen (13) days of the submission of the final PIto the Court,
the Court may in its discretion enter an order establishing the final PT substantially in the form of
the proposed order attached hereto as Bxhibit A

4. The Plaintiffs shall pay $40,000 and the Pouliry Deféndants shall pay
$40,000, for a total of §80,000, toward the cost of research and development of the PI. These
funds shall be paid dwring the course of the project commensurate with the progress of the work.

3. The PI shall be dcveloped and submztte«d 10 the Coutrt, Plamtlff‘s and the
Poultry Defendants not later than Jamiary 1, 2004, provided that a reasonable exiension of this
deadline may be égreed to by the Plamtlffs and Poultry Defendants jointly, not to exceed
sixty days, if Plainfiffs and Poulfry Deferidants abe reagonably satisfied by assurances from the PI
Tcam that a PTwill be agrccd to by all PI Team members by thc: end of the extended deadling.

6. If the PI Team is vnable fo agree on 4 P1 bv the deadline ot extended
deadline, they shall 101nt1y notify the Plaintiffs and Poultry Defendants in writing, which notice
shall include a statement of issues or reasons for ﬁ:ac itwpasse. In that event, either Plaintiff or
any one of the Poultry Delendan(s may file dan apptication with the Court any tirne thereafier
requesting a conference with the Court to determine the process, including an evidentiary hearing
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if necessary, by which either Plainiffs or Pouluy Defendasits may present a proposal for the
Court to determine an appropriate PT for use in the Watershed.

7. Upon approval by the Court of a PI, the PI shall b¢ incorporated into the
NMPs for all Application Sites in the Watmshed ‘whether located in Arkansas or Oklahoma. -
The order shall provide that the PI shall rcmam in"effect unless and uril thc thuffs ‘and ‘the
Poultry Deicndams agree to modify the PI, 6r the Court orders otlierwise. :

E. WATERSHED MONITORING AND ENFORCEMENT

1. The Moratorium (described below in Section F), revised NMPs, and the PL
chall be implemented, monitored and enforced by a Watershed Monitoring Team consisting of
fing persons (“WMT”), as more specifically described below. | The WMT shail be tecroited,
trained and prepared to begin its duties upon the Court’s approval of the final PL WMT
merribers shall have the cxperience, training and qualifications preseribed by state or federal law
or regulations for persons designated to prepare and oversee mplemcntatxon of NMPs or
comparable plans designed to inahage agmc:ultura] operations and preserve watér quality.

2. The Poultry Defendants shall pay all costs associeted with the recnmment,
hiring and fraining of he WMT, the necessary compensation and state mandated bénéfits
required to emplaoy quahﬁed persens, and the essential and reasonable _cxpenses reqr.ured by the
WMT to carry out its monitoring and enforcexmnt dutes a8 hereaﬁel ‘provided, The funding
obligation of the Poultry Defendants shall corimence on the date of the Court’s approvaT of the
PI, and continue for a period, of four’ years: after the date of the Court’s order approving the PL
unless earlier assumed by the state agencies as provided below.

3 The WMT shall be jointly recruited, trained, overseen and monitored bya
Special Master to be appointed by the Court pursuant o an order substanhai]y in the form of
Exhibit “B” hereto and the state agency referred to below in paraglaph E B, if any, which has B
agreed to emiploy the particular WMT” Weiber. Within thirty days after antry ‘of a Court order
epproving this Agreement, substantially in the forim of Bxhibit “C™ heréto, Plaintiffs dnd Pouliry
Defendants shall confer and attempt to agrte on a qualified candidate for Special Master, or in
the absence of such agreement, Plaintiffs shall submit two nominees and Poultry Defendants
shall submit two nominees to the Court within the thirty day period. The Cotut shall be free to
appoint any other person or firm not nominated by the Parties if the Court deems appropriate or
necessary. The Special Master shall have sufficient formal and practical educa‘aorz, u'ammg and
experience in ohe or tmore of the areas of geology, hydmlog,y, agronormos soil geience, water
chemistry and/or other relevant dismplmes to enable him to serve in this capacity with the
necessary unaerstandmg of the issues and objectivea to be addressed by ‘the WMT. Persons or
firms who have prier knowledge or experience ‘in ihe Watershed shall be preferred but not
required, provided that no candidate shall bé an employee or representative of any of the Parties,

or have otherwise served as a-consultant for any Party in cormection with the Case unless agresd
1o by ali Parties.

4. The Special Master shall at al! times be deemed an independent contractor,
For the period of four years after hig appointment, the Poulny Defendantg shall pay the. essentai
and reasonable expenses af the Special Master incwred in the performance of his duties as
defined hercin, who shdll serve at the pleasure of the Court. His termy of appointment shall

3~
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cormmence upon appointment Ly the Cour! and end four years thereafter, unless the Court orders
otherwise. Any vacancy occurring during his term for any reason shall be filled  the manner
" described above in imimediately preceding paragraph 3.

5. In cocrdination witly' the applicable state agency, if any, as referenced in
paragraph E.8 of this Agreement, the Special Master shall begin reerviting the WMT upon his
appointment by thé Court. Unless stherwise directed by the Court or agreed by the Plaintiffs and
Pouliry Defendants, the Special Master shall report in writing to the Cougt, Plaintiffs and Poultry
Defendants mo less oflen than quatterly during the first Iwoyears of his tenwre, and
semi-annnally for the remaining two' years. The reports 16 the lenhﬁ's and Pouliry Defendants
shall include but not be limited to apprising them cf the status of preparahon of all NMPs, all
momtormg and enforceméat activities, including the momtonng and onforcement of the
Maoratorium as described i Section F by the WMT, and the costs fnctiived by the Spécial Master
and WMT during the reporting period. The reports to the Court, which shall also be fumnished to
the Plaintiffs and Poultry Dafendants, shall be 2 summary of these watters, and shall pnmanly
focus on igsues relating to the implementation and suforcement of this Avrcement In addition to
his joint duties to recruit, train and oversce the WMT and report to the Court and Pames, the
Special Master shall assist the WMT in carrying out their regular duties of o epamw NMPS, '
monitoring and enforoernent, if and when workload or other fagtors’ or condl tions Tequire
additional manpower, and for suchi purposes shall have the same right of access 1o the propettics
owned or operated by thé (}mwers, Company I‘axms and Apphcauon Sltes a8 is afforded the
WMT. If any vacancies occur in the WMT for any teason, they shall be ﬁlled m 2 manner
similar to the original recruitment and training of e WMT metibers.

6. The WMT*s dutizs shall include:

(&) Immediately upon employment and completion of training, the
WMT shall begin to_eveluate, through personal observation, testing,

monitoring and/or gathering fiécessary date, each tract of land owned or
operated by a Landowner for the purpose of (f) asmgmng an appmpnate Pl
(when develcped) to each tract, and (i) momtonng compliance with the
Moratotiom and all, Com't Ordara entered in the Case;

(b) As soon as practicable after entry of the Order approving the P,
the WMT shall prepare NMPs, which shall include an a531gmd PI number
for each Company Farm, Contract Grower and Application Site;

{©) The WMT shall’ monitor each LandoWner or 'Ceruﬁed Litter
Applicator in the Watetshad for compliance with the torms and conditions |
of the Moratarium, his NMP, and all Court’ Orde:rb entered i m ‘the Case,
including making pemodlc inspections of the Landowner’s property to
procure samples of Pouliry Litter, soil, Waier, or conduct such other tests
and make such other observations as are ngcessary for the WMT to
determine if the Lahdowner is complymc w . the restrictions of the P,
the NMP and applicabls’ Court Orders; ’

(@  The WMT shall inspect such relevant records or data as the Poultry
Dcfendaut or Landowner mdy be required to maintain (either pu;s"uanl to

-5.
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state 1aw, regulation or otherwise), in order to demonstrate compliance ’

with the Moratomun, his NMP and the PI, and applicable Court Orders.

(e) The WMT shall prov1de cbnsulténon, advice and assistance to all
Landowners, 'a$" réqussted or necessary, to encourage and maintgin

compliance with the Moratorium, NMP and the P1, and applicablo Court ’

Orders; and

(f  The WMT shall report to the Court, Plaintiffs and (he Pouliry
Defendants, and to their state regulatory agency or commission having
Junsdlctxon under any appliceble state law, “all material and/or repeated
violations or ipstances of non-compliance wi uh the Moratorium, NMP, PI
or applicable law. tules or regulations.

Upon each one-year anniversary date of the establishment of the WMT

uniil modified by Court order, the WMT shail collect and disseminate to the Plainfiffs, the
Poultry Defendants and the Special Master the fo]lowmg information regarding the Contract
Growers and Company Farms: .

() the name of the Contract Grower or Company Farm manager;
(b)  the location of the Contract Grower or Cc—mpany Farm,

(c) the size or produstion of such fannmg operation in tenns of
matmber of poultry houses, type of poultry, fumber of birds i standing

(d)  the quantity of Poulry Litter, manure or other nutrients that is

+ land-applied on the Coritract Grower or Comp any Farm property, and the
“quantity which is transforred or sold each year;

(6) the name and loeation of sy transferee of such Poultry Litter;

(f)  the nommal or anticipated date that the Poultry Litter or other
manure is cleaned out, land-applied and/or trausferréd; and

{g} date of issuance of last NMP, mc]udmg the dss;lgued P1, and name
of WMT member who prepared the NMP.

If for any reason the WMT ocases to ‘exist, and if at that time the Court continues to retain
jurisdiction over this Agreement pm'suzmt to the Order Appm vmg the Sx,ttlcment Agreement any

of the Parlies may apply to the Court for an ‘order d1rechng to what cxtent and n what manner
this information shall continne to be cornp1 ed and disseminaied. '

8.

The Plaintiffs and Poultry Dofendants agree 1o confet with the OLlahoma

Page 18 of 79

inventory per flock, nursber of estimated flocks per year, and estimated
- Poultry Litter or other nutrient or mantre production per year;

Department of Agriculture (“ODA”) and the Arkansas Soil and Water Conservation Commission '
(“ASWCC™), or such other respeclive state agencies of commissions as may be appropriate ar
necessary, to obtain their sgreement o assume full and permanent responsibility to administer

e



Case 4:05-cv-00329-GKF-PJC  Document 2132-3 Filed in USDC ND/OK on 06/02/2009 Page 19 of 79

L UTET T 5 TP

the employment and compensation of the WMT members, provide facﬂmes and support for theit
responsibilities, and maintain records and information collected by the WMT in the pelformame
of its dudles. Subject to agreement of these respective agencies to employ WMT members ina
manner consistent with and supportive of their rt:sponslbﬂmcs a3 sct forth herein, two members
of the WMT shall he deemed employees of the DDA, and two members shall be dee: med
employees of the ASWCC.

9. If (he state agenmes accept such respensibility, the Poultry Defendants
shall pay the costs.of each WMT member’s compensation, state mandated benefits and the othér
essential and necessary expenses to the respectwe state agency for the time period specified
above in paragraph 2 of this Secuon, unless the respeclive agencies appropnatc funds to provids
such compensation, benefits and expenses prior thersto.

10.  Notwithstending the emp]oyment of WMT members by the respective
stats agencies, the team members shall remain subject to the oversight and monitoring of the
Special Master during the term of his Couzt appointment. Nohwﬂlstandmg the employment or
asgignment of two WMT members to an Oklahoma agency, and two WMT members to an
Askansas agency, the Special Master shall have the authority and discretion, with the
concurrence of the relevant state agencies, to require that one or more members assigned to one
state agency temporarily assist the team. members emp]oyed by the other state agency, as needead
to carry ‘ot the overall duties and objectives of the WMT, given the varying workloa.d and
pumber of Application Sttes jn each 1ecpechve state in the Watershed,

11.  If Plaintffs and Poultry Defordants are wnable fo obtain agreement from
the respective stale agencies (o assume employment responsibilities for the WMT, the WMT
members shall continue to perform their dutics as independent confractors under the dirgetion of
the Specml Master and at the expense of the Pauitry Defendanis ‘forthe four-year period of time
specified in paragraph E.2.

T MORATORIUM

1. "The following resirictions shall become offective autcmancally upon the
entry of the Order of the Court apprnmg this Agreement (E*d:ubﬂ “C) and shall remain in place
thereafter until the partxcu ar ‘Company Fam or Cenract Glowel gt issus receives from the
WMT an NMP contalmng a PI muniber for each field, pasture or tract on the farm. The
following restrictions are collectively referred to hereinafler as the “Noratorium.”

2. Prior to the exgoution of this Agreement the Foultry Defendants répresent
that they have notified the Contract Growcrs in the Watershied of this Motatortum, &nd will,
provide the Contract Growers with a copy of the relevant pomons of the Order approving this
Agreement. To help expedite the developrent of NMPs, the Poultry Déefendants shall encourage )
their Contract Growers ta contact the WMT as soon as prao*xcable after the WMT has been hired
and trained so the evalvation of Conm act ‘Growsrs™ properties may begin prior 1o the adoption of
the PI by the Court.

3. From and afior the date the Court r;ntets its Ordcr approving this
Agreement, the Poultry Defendents shallnof:
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(@  engage in or knowingly permit the Land Application &f Poultry

~Litter on a Ccmpany Farm (or other _property owned by the Poultry

Defendarits) or ofi a Contract Grower’s pr aperty in the Watershed until the
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property has beer issued an NMP coritairiing d PT number for each tract,

field or pasture;

(b)  engage in or knowingly permit the sale or transfer of any Pou]try ‘

Lirter produced by a Company Farm or Contract Grower in the Watetshed
{o any other Laridowner in the Watershed for Land Application untit each
tract, field, or pasture, and each tract of the Application Site on which the

sold or transferred Litter is to bc land apphed has been issued an NMP'

containing & Pl by the WMT;

() engage in or }mowmgly permit the sale or transfer of any Litter
produced by a Company Farm located outside of ‘the Wa»ersh»d to any
Landowner within the Watershed ‘for Land Apphoamon until ‘the
Landowner has been issued an NMP by the WRT, containing a PT number

" for each tract;

(&  continue o place birds with any Contract Grower who has been
determined by the Company or the WMT fo have encaged i or permitted
the Land Application of Poultry Littér on his property prio? to ‘the issuance
to such Grower, by the WMT, of an NMP for his property containing a PI
number for each tract, and if ordeted by the Court, the Potltry Defendant
shall rermiriate or refuse 1o renew its contract with the Contract Grawer;

(&)  continue io place birds with any Contract Grower whe has been

determined by the Company or the WMT' to have sold or transferred
Poultry” Litter to any Landowner within the Watershed prior to the

issuance to such Landowner, by the WMT, of an NMFP containing a PI
number for each tract, and, if ordered by the Court, the Poultry Defendant

shall temunate or refuse to renew its contract with the Contract Grower; or

(63 engage in or knowingly permit any Litter to be giored on a
Company Farm or Grower’s farm in the Watersh ed in such a manmner as to
allow the transporl or dispersal of such Litter due to storm water runoff,
infiltration, wind or other natural or man made evenis,

Ag each Contract Grower or Compatry 1 qu receives an NMP and PT from

the WMT, the Moratérium period for that Contract Grower or Company Farm shall cease, and
all fiature Litter or other Nutrient application by that Contract Grower or Clompany Farm shall be
governed by the torms and conditions of the, NMP provxded howcver, the resmcuons conmmed

in subparagraph (b) and (f) above shall remam in fores and stfect aﬁer the Moratorium ceases
and shall he part of every NMP.

._9;
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G.  NUTRIENT MANAGEMENT PLANS ANU'GIE&WETI‘C?SNTMCT'S et

1. Upon approval by the Court of the P, the Pouitry Defendants shall furnish
their Contract Growers and Company Farm managers a copy of the relovant portions of the -
Order entered in the case (Exhibit “A” attached heveto) and notify them in wmmg that they are
required by the terms of the Order to_apply (o the WMT (if they have not already done so
following approval of this Agreetient) wAthin smty days aficr such Ordel to obtain anew NMP
incorporating the P1. The Pouliry Deﬁmdants may enooumge theil' C‘ontraot Growers 10 maJce
application for a new or revised NMP as soon as the WMT 1§ “formed and ‘operational. Upon
receipt of such apphculor. ‘the assxgned WMT member shall personally visit the apphcant’
property to properly evaluate the property and fam'zmg opelatlons for the purpose of preparing
the NMP and assigning an appropriate PI Tiuinber. A new writied WMP' shall b¢ prepared by
the WMT member as soon 5 practicable after approval of the PL "The WMT {or applicable
state agency if the agency has assumed respongibilities as provided above in Section E) shall
retain the criginal of the NMP; deliver a copy to the apphoant sead a copy to the Pouliry
Defendant wuh whom the Grower has coniracted, and send a copy 1o the Plaintiffs.

2. All NMPs prepared by the WMT shall be in substzmhally the same format
and contain such information, recommendations and requirements as have generally been
contained in NMPs or other WMPs of simifar documents pfewously prepdred by County
Conservation District, Natural Resource Conservation Service (INRCS) offices and/or
Cooperative Extension offices, The NMP shall contain a PI number for each pasture, crop
land, or other tract of property owned or farmed by the Glowcr ar Landowner that is part of an
Application "Site and shall also axp]mﬂy contain all restrictions u:nposcd by any applicable
state law, rule or regulation, This Agreement, the Court Duius entered in the Cdbﬁ the NMPs ,
the PL, and all .ipphoable state laws, mles and regulations shall be construed to together to give
offect to each whenever possible; prowded that the NMP, P, thls ‘Agresment and the Court
Orders’ shall control over any confliéting law, fule or regulatlon to’ he oxtent thai the former
provide moie stnngent or restrictive protocols which are more protective of the Watershed and
the risk of excess nutrient loading to the Water Supply.

3. The NMP shall remain in force and effect until expressly superseded or
modified by the WMT or any order issued by the Caurt. The NMP may uot be modified or
rescinded by any contract provision or other directive promulgated by the Pouliry Defendants,

The WIMT shail reassess the NMP: {1} apon learnmg of any s1gmﬁcant change of condition at

the Application Site or the opetations thereon; (i) upon appﬁcahm or request for such
modification by the Grower or Landowner, contracting Poultry ‘Defendant, or Plaintiffs; (i)
wpon medification of the Watershed PI; or (1v) as a matter of routzne reevaluation which shall
oceur no less oftén than every three years from the daie of last issnance of the’ NMP, o

4. Upon expiration of the Moratorium, a Poultry Defandant, Contract Grower
or Company Farm may sell or transfer Litter to (i) any otbier person who promdeﬁ written
assurance that the Litter will not be Land Applied within the Watershed, or (i) another
Landowner for Land Application in the Watershed if and only if such transferee Yandowner in
the Waicrshed has received an NMP cc:mmmn a proper PI prcpared by the WMT, and the
NMP permits thé Land Apphcatmn of Litter on the transt”eree s property, or (iii) a Certified |
Litter Applicator, provided that ‘the Coniract Grower obtains either: {a) a copy of the current
NMP for the Application Site if the Apphcaﬁou Sige for the trmsferred litter is known at the

«10
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time of the fransfer; .or (b) written assulanue from the Certified Litter Applicator that the
transferred Litter will anly bs utilized in. the Watstshed in accordance with the Cowrt’s Ocder
approving the PI in the event that the Application Site for the tnansfer'ed Litter is not known at
the time of the transfer. The Poultry Defendanis shall require that their Contract Growers or
Company Farm managers be respousible to énsure that the ultimate transferee has obtained a
proper NMP and FT before any Litter 15 transferred or dohvered to the transferee or any
applicator or trausporter for Land Application, and o know the location where all Litter
transferred (o an intermediary is ultunately land applied. In the event ol'a fransfer {o persons
identified in subseétions (i) and (iii) ubove, the transferor may reasonably rely upon the NMP
obtained by the ransferor from the Ccrlzﬁcd Liter Applicater or the wrilten assurance as
specified above. The Poultry Défendants and the Grower or Company Farm as the case may
be, shall retain in their respective files a copy'of the transferee’s NMP or_the written assurance
provided by the Certified Litfer Apglmator. Ci)plGS of the tradsferee’s NMP shall be
distributed by the WMT as provided in paragraph 1 of this Section.

5. Tach Poultry Defendant shall, at the time of entering into a new or
subsequent contract with a Contract Grower in this Watershed but in no event later than
Jamuary 1, 2004, modify “its individual contract documents with its Contract Grower or
Company Famms, if necessary, to contain provisions contractnally obligating the Contract
Growers or Company Farms 1o comply wﬂh the relevant terms of this Agreement, the Comt’s
orders entered in conmection with the settlement of the Case and all applicable laws,
regulations and orders, including but not limited io environmental laws, regulations and orders,

6. In the event a Poultry Defondant discovers or the WMT reports to the

Company repeated and/or material violations of the Moratorium, the NMP, the improper
transfer or sale of Pouliry Litter by a Contt‘act Grower, or the Grower’s faiture to comply with
the applicable terms of his Comtract as they refate {o this Azreemem or any Couit Orders.
enterad in the Case, then the Poulury Defendants shall withhold further placement of birds until
such a time as the violadons have been remednad In the event the WMT reports that a
Contract Grower comtinugs io materially leate any of the agreements or requirements
described in this paragraph, after the Poultry Defendant has prcwou:iy witliheld placement of
birds, then the Poulfry Defendants or Plaiptiffs may file an application with the Court fo enter
an Order directing the Poultry Défendant fo terminate that Grower's confract. The Contract
Grower shall bg afforded notice and opnortumty 10 be heard in the evﬂnt such an application is -
«.made to this Court. The termination of a Contract Grower’s contract pursuant to this paragraph
shall in no way preciuds a 'Poultry Defendant from Subsequently applymg to the Court for the
entry of an Order allowing any Poultry Defendant to thereafler contract with that particular

- Contract Grower if that Contract Grower has prcmded satisfactory assurances that the Contract

Grower will comply with the agreements ot re:quxrcments described in this paragraph.

H.  DECATUR WWTP

1. Deoatur shall take all actions necessaty to finence, design and complets
construction of all improverments or modifications of its WWTP, 1o later than Janvary 1, 2006,
to achieve a final effluent limitation on total phosphorus concentration that shall not excoed
1 mg/L total phosphorus, measured on a 30-day average basis.

11-
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2.  During the interim, pnor to comp}cncm of such W‘WTP mmcvements .
Decatur shall meet the following efffuent limitations: for the first §ix. momhs following Court
approval of this Agréément, Decatur”s effluent” ‘phosphorus concentration shall not exceed
3mg/l of total phosphorus, reasured on a 30-day average basm Théreafter, until final
construction is completed on or befor«, January |, 2006, Decatur’s efflvent phosphorus
concentration shail not exceed 2 mg/l, of total phosphorus, measured on a 30-day average
basis.

3. The Parties acknowledge that Decat’s WWTP discharge is subject to a
Mational Pollution Discharge Blimination System (NPDES) pemut issued by the Arkansas
Departmert of Environmental Ouality (ADEQ). The Timitations cortained in this Agreement
shall be the maximum allowed discharge limits for Decatur; pmvzded hewever, in the event
ADEQ issnes more stringent lirnitafions ‘or othér conditions on Decatur’s effluent, the more
stringent limitations contained in the NPDES permit shall control.

L NONPROFITENTITY FOR BME D’EVELDPMENT""' T

I, ‘Within 120 days aﬁel entry of the Courl Order approving this Agreement,
the Poultry Defendants shall create a non—proﬁt entity under the laws of the State of Arkansas
for the purpose of provididg research, assistance and fundmg to plomota and implement Best
Mansdgement Practices {(“BMPs™) for all Landovmers (excludmg Company Fdoms but mcludmg
Landowners not necessarily limited to Contract Growers) in the Watershed who may apply for ‘
such assistance. It is the purpose of this entity to further the u:nplem entanon of BMPs on any

. property the entity determities wilt likely contribute v a substantial manmer to the proteetion, of
water bodies in the Watershed from excess nutrient loadmg

2. The Poultry Defendants shall provide funding in the amount of $250,000,
exclusive of attomeys’ fees necessary to creats and document the formation of the non-profit
entity. Either, or both of the Plaintiffs, n thelr discretion, may “contribuie a swn of $50,000
each to the non-profit entity, and in such event shall be afforded proportionate Tepr esentation in

the management and operauon of the nnn~proﬁt enuty with each of the other mdmdual Poultry
Defendants,

3. The Poultry Defendants shall notify the Plamnt“fs upon complbmon of the
formation of the non-profit entity, and advise the Plaintiffs of the means by which Plaintiffs
may financially contribure and partlcxpate if they so choose. Copies of the formation
documents to_create the non-profit entity, and proof of its registration and’ forniafion, shall ba
provided to the Plaimtiffs within the 120-day formation period. " All récords and dociuments of

the non-profit entity’s operations, deliberations, activities and expendumes shall be made
available to the Plaintiffs upon request.

4. The fundmg prowdcd by Poultry Defendants to ebtabhsh the non-profit
entity shall be used for the following purposes :

(a)  toprepare app]zcatlons for varicus grants or other public ot private
fimds to increase resources availible to the non-profit entity to carry out
its remaining purposes and objectives;
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(b)  to publicize aud promote the creation of the non-profit entity and

the aveilability of its funds and tcsdurées to landowners in the Watershed;

{¢)  to conduct research and analysis through the use of independent
technical experis and contractors not associated or employed with any of
{he Defendants, for the purpose of conducting further investigation or
studies to improve Watershed management and restaration, and/or to study
the cause and offoet of conservation measmus and agricultural activities
upon water quality within the Watershed,

(@ to provide for or facilitate education, consultation, and direct
financial assistance to any person or cnmy residing or operating in the
Watershed who dpphes for such assistance, in acwrclance with procedures
and gulde:hnes to be estabhshed by the non-profit entity, for the express
purpose of 1mp1emenm\g appropriate and necessary BMPs and other
mwasures 'with the intent of preserving and protecting the Watershed from
excess nutricnl loading. These measures shall include, but not be limited
to: (i) constructing permdnent sforage sheds erected on concrete slabs, to
store poultry litter erid other nuirients in the Watershed to prevent runoff

when litter or nutrients are not 1n1rned1ately ]and-apphed (i) cxeatmg'
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riparian buffer zones on either side of creeks strearns and tributaries in the

Watershed for ‘the puxpose of preventing and/or 1educmg erosion and
nutrient runoff into sich water bodies; (iif) purchasing riparian property, |

as desmed necessary, fo create conservation casements to ensure
protection and preservation against erosion or development of such
propenty; (ivyerecting fencihg or installing ‘other appropriate measuzes to
prevent livestock and wildlife from entering the streams, creeks and
tributeries in the Watershed; (¥)taking other similar necessary and
appropriate actions or implement BMPs or other siniiler measures to

preserve and protect _Watc] quality in the Watershed; and (vi) upgrading or '.
improving haman waste handling facilities ingluding, but not limiled to,

septic sysiems in the Watershed;

(e  to pay the salary of flie Executive Director and the expenses

associated with the day-to-day operations of the non-profit entity, In
addition to admlmstc,mng the affanrs of the enmy, it shatl be the role of the
Executive Director to I&entlfy, pursus and make apphcatmns for additionsl

funding to furthsr thﬁ: purposes of the cnuty 1hrough private and public
SOUICES.

The non-profit entity shall be govemed by representa,hves, officers or

cmployees of the Pouliry Defendants, and the Plaintiffs if the Plainiiffs choose to participate,

who shall contribute
tepresentatives shall not receive any compensatlon or ofher payments from the mon-profit -

their fitie sk needcd o govcm the non-prodit entity; provided these

entity for contribiuting their t1me and eﬂorts o the governance of the non- proﬁt antity. No
finds conuibuted to the non-profit emny at any time from any source shall be used to
reimburse any of the Pouliry Defendants of Plaintiffs for any {itigation costs or other expenses
or studies incurred in comncction with the Caze, or to conduct any studies or investigations

<13-
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which have the primary intent of bcnemmg the busmoss and/o agncultural ODCI'd.lODS .
conducted by the Poultry Defendants in the ordmary course “of their business.

6, The non-profit entity shall have no responswmty or power o overses,
enforce, monitor or waivs any BMP whith' may be prsacnbed foz a CDntraot ‘Grower or
Company Farm by the WMT as part of thelr NP, ’

J.  MONETARY COMPENSATION AND RELEASE ™

1. The Poultry Defendants sheil pay to Plaintiffs as a compromise settlement
of all claims, costs or expenditures claimed by Plaintiffs prior fo ihe date of Court approval of
this Agreement, s, more specifically described in the release comamed in subparagraph 8 of
this Section, the sum of §7,500,000, payablé as follows,

2. Within thres buisiness days after Court approval of ihis Agreemcn,
Poultry Defendants shall Wire transfer to MéKinney & Strivnger, P.C., (“Payee") o be held in
trust for Plaintiffs, the sumr of $5,650,000. Plaimtiffs’ counsel shall provide Pcultry Defendants
by separate correspondence the information necessary to offectuate this wire transfer in a

timely manner. Liahility for payment of this amount shall be joint arid several as to all Poultry
Defendants.

3. The balance of $1,850, 000 shall be paid by "Peterson in the form of a
Promissory Note (“Note”) ‘ettached hereto as Exhibit “”, payable to MeKimmey & Stringer,
P.C., on or before March 24, 2004, "Wwith infercdt at the rate of 4% per anmum. The sum of
$1,000,000, credited first to accmued mte:est and secondly 16 principal; shali be due and
payable on September 24, 2003, THE entire balance of accrued interest and prmmpal shall be
paid on the date of matwity. Funds shall be paid by wire transfer i in the manner described .
above in immedistely precedmg paragraph 2. The Note shall be dated, execiited and deliverad
to the Payes on the date the Court énfers its Order aqpprovmQ this Agréement.

4, The Note shall be secured by one or more real estate mortvagee
{(“Mortgage™) grenting Payee a first maortgage on real property which shall be satlsfactory inall
respects according to the sole discretion of the Payee, which shall tot be umreascnably
withheld. The Mortgage shall be substantially in'the form of Exhibit’ “B* gtached hereto, and
shall be dglivered to Payee sirultansously with the Note,

5. The mortcaged property (“Property”) shall be of adequate value, in the
DPayee’s reasonablé discretion, to secure fiof less than 125% of the total prineipal stated in the
Note. The mortgaged progerty shall be free and clear of any other mortgages, liens or
encumbrances. Not ]rzss than five days pncr to the prcscntauon of this Agtccmcnt to the Court
for approval, Petersor shall provide to Payee 00p1e:, of deeds containing proper legal
descriptions, and corrent MAT appraisals for ‘the available Pxoperl:y pmpcsed as collateral for
the Mortgage. If currest appraisals not miore than’ six months old s are not available, the Payee
may procure such appréisal by a certified MAI appraiser, at Poterson’s ‘expense.

6. Not less than five days prior to the presemauo:n of this Agreement to the
Court for approval, Petersod shall prO'I]de to Payes, at Peterson’s sole expense, a commitment

14
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or binder for title insurance covering. the Property, issued T)y a title insurance company
acceptable to bath parties, committing to insure Payee’s interest in the Property, free and clear
of any other liens or encumbrances, subject only to stendard exceptions, filing of the Morigags,
and payment of premiums, filing fees and taxes, il aay As soon as practicable after delivery of
the Note and Mortcace to the Payee, Peterson or the title insurance shall deliver to Payes a
copy of the title insurance policy.

7. Peterson shall pay divectly or reimburse Plaintiffs for any filing fees,
documentary stamps or other faxes, costs of ihe title insyrance policy refrred fo above m
Paragraph 6, or any costs or expenses incurred to obtain, file and perfect the Mortgage as
provided herein, and any other reasonable, necessary and incidental costs mwrred by Plaintiffs
by reason of Peterson’s insistepce on these terms of credit.

8. Contingent upon the receipt of the funds provided above in paragraph 2 of
this Section, and execytion and delivery of the Note and Morigage provided sbove in
paragraph 3 of this Section, the following release of liebilicy shal] be decnied effsctive ps of the
date of the Court Order approving this Agroerent:

(2)  The Plaintiffs relcase and covenant not to sue any one or all of the
Defendants, including their succedsors, assigns or related entities, and any
of their respective officers, directors, employess and agents (“Released
Parties™), _]omﬂy or severally, for any claims, costs or damages, including
attorneys” fees, of whatsoever nature, with respect 10 {the remamder of
this sentence constitutes and shall be referred 1o as the “Released Claims™)
all cleims brouc,ht by the Plamnffs against the Defendanits in the Case,
including any causes of action in tort, negligence, Tiuisance, breach of any
ag:rcemc;nt covenaut rcprcsmtaﬁon or promise, or for any other act,
omlssmn, transachou, occwrence or claim, known or uiknown, foreseen.
or unforeseen, in law or equity, which Plaintiffs, or any person or entity
claiming through or under Plainti{fs, could have brought at the time of '
filing of the Case; and which arose or could be alleged to atise out of any
harm or Injury’ cansed of alleged to be caused by the Released Parties,
jointly or severally, by the release of any contaminants or coptribution of
any nuifents into the Watershed or Water Supply, including any act or
omission by Peterson Farms, Tne. znd the City of Decatur, Arkansas Bs it
relates to the Decatur WWTP, and any act or omission by the Pouliry
Defendants and/or their Contract Growers related to the operations of the
Poultry Defendants and ‘the Contritct Growers in the W:ztershed ingluding,
but ot limited to, the Land Apphcaﬂon of Lnter prior to the date of entry
of the Court Order approving Plaintiffs’ ant Defendants’ Seftlement
Agreement. This release inchides and is Intended to settle any claims by
Plalmfls against the Relédséd Parties for ﬁ;ture COsts, c*cpcnbe& or
damages but only to the extent they result from any act or omission of the
Released Patties and/or the Contract Growers that occurred prior to the
date of entry of the Coun Order approving this Agresment, This releass
doss not include, ‘and 5 not intended to settle any claims or defenses, of
any nature whatsoever, and whenever arisirg, whmhv Plaintiffs have

-] 5.
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against any Contract Growers, inside or outmde of the Watershed, which
Pleintiffs hereby reserve in the evcsnt any such Growers assert any claims
or file any actions, of whatsoever nature, agmnst the Plaintiffs, including
their successors; asslgns “and related entities, and’ any of their respective
officers, board members, trustees, employees or agents.

{by  The Released Parties, jointly and severally, rakaase and covenant
not to sue the Plaintiffs, mcludmg their succissors, assigns and related
entities, and any of . their respective officers, board members, trustees,
employess or agents, jointly or severally, for any and all claims, costs or
damagpes, including attorneys’ fees, or any other form of relief of any
nature whatsoover, arising out of any acl, omission, or transaction or |
occurrence on of ‘befare the date of the Courl Order approving the
Settlement Apreement related in any way to the allegations, claims or
defensss alleged by Defendants in the Case.

9. Settlement of this Case canstitutes a compromise by all Parties for the
purpose of termmatmg the Case, Nothing in this A greement, or any Court Order entered with
reapect hereto, is mtended nor shall be constmed as an admission of liability with respect to
any of the claims, dbf@‘nseﬁ or other allogatzcms madg in thé Case by any Party against any
other Party. :

10. The release of any claim provided herein is mt intended to ‘release or
adversely affect claims any Part'y may hm/-s agamst any other Pa.ﬁy, person or entity who is not
a Party in the Case or to this Agreement _The release 2lso does ot include any claims, costs,
expenses, damages or requests for ijunctive or other equitable relief which the Parties may
have against each other for any future act, mmssmn, or pertaining to any rélease of nuirients,
contaminants or hazardous substances oceurring after the date of eniry of the Court Order
approving Plaintiffs’ and Defcndants Settlement f&grecment nor, shall the release limit any
Party’s right to take any acuon to further the intent of or otherwise enforce this Agreement.

1. Plaintiffs represent that the specific and enumerated claims brought by
them in the Cass, as stated in the Complaint, have not been assigned io any other party, and that
to the best of Plaintiffs’ knowledge and Beliel; ile other party, on behalf of or in privity with the

Plaintiffs, has the right fo recover damages or ¢compensation for treatment costs of Plaintiffs’
public water supply.

K.  PROCEDURAL MATTERS
1. Upon approval of ﬂus Agresment by the C'oun, the Pames wﬂl subnm an

agreed Order to the Court, sibstant! 11y ifl the form of Exhibit “C arfached Tcrelo, approving
this Settlement.

2. The Partics agroe that the Court should rotain jurisdiction of the Case for

the purposes of enforcmg the terms of this Agreement fora tenn of four years from the date of
the Court’s Order approving the PT.

16
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3. In light of the compromxse settlement reached by the Pames the
Defendants have stated their intent to' file an apphcatmn with the Court to vacate the Cowrt’s
Order Granting Parfial Sibmary Judgmsnt entered on March 14, 2003. The Plaintffs agree
not to oppose any such application,

4. The Parties aclnowledge that they have conferred for the purpose of
issuing a joint press release regarding thig Setflement, : :

5. The orders emered by the Court with respect to this Agreemenf, as
provided herein or as otherwise may be entered by the Court in the future, shall have the force
and effect of binding orders, judgments and law, and shall therefore govern the activities of the
Parties to the extent specifically addressed in such orders. The terms and conditions therecf
shall apply to the Watershed 1inless and nntil any such ‘orders are modified, rescinded or
vacated.

6. Al notises contemplated o required to be served upon any Party as stated
in this Agreement, shali be served by certified er registered mail, refurn receipt requested, upon
the individual represematives™ of cach of the Parties listed on Exhibit “F* attached hereto,
provided that any such representatives may be substituted or changed by the Party pringipal for
such representative upon written notice to all other Parties.

7. This Agreement, and all attachments and exhibits a’cta,ched hereto, or
which shall be executed in connection h-srcthh comstitutes the entire understanding of the
Parties and supeorsedes all prior oontﬁmparancous agreemients, discussions 'or represeritations,
oral or written, with respecl to the subject watter hereof. This Agresment may be amended by
the Parties only by written agreement agreed to by all Parties, and_dcceptcd and agreed to by
the Court. Once this Agreement is approved by the Court, the omission of eny term or
conditions not specifically announced to the Court on March 24, 2003 as constituting part of
the principal terms of settlement shall not cause thiz Agreement to fail or be set aside for lack
of a material term.

8.  The Defendants, each for itself and nat for cach other, hereby wartant and
declare that: (i) this Agreement, and any exhibit or decument execnted in connection herewith,
are executed and delivered voluntarily, without any duress of any type or nature whatsoever,
whether econornic or otherwise, and without any undue influence or misrepresentation by the
Plaintiffs, or any of their agents or attomeys, (i) the Defendants are not jnsolvent as of the date
of this Agresmeiit, and the obligations, liabilities and/or transfors made or agraed to be made by
o pursnant hercta by each of the Diefendimts is not taken with apy intent to hinder, delay or
defraud that Defendant’s other creditors; (i) the payments made or to be made by each of the
Defendants do not render that Defendant fnsolvent, or leave it with unreasombly insufficient
capital; (iv) the obligations and/or liabilitiés incuzred hermmder, if not immediately due and
payable, are not otherwise beyond the Party’s ability to pay as they become due; (v) this
Agreement; and all transfers and payments made pursuani bereto, whether present or deferred. is
supported by contemporaneous, fair and’ lewally sufficient consideration, ineluding but not'
limited to the forbearance of Tegal remedics and the sompromise of claims.

9. Tus Agreement when executed by all of the Parties, shall be bmcmg and
enforceable against each of the Parfies and thcxr legal representatives, successors, heirs and

a7
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assigns, and any other persons or entities claiming by or through the undersigned Parties. The
Parties each for thomselves, and not for euach other, warrant that the persons executing below
Taave the requisite contractual capacny and corporate authority to exccute this Agreement and
bind its principal hereio, ptcmdcd however, that ail signatires below shall be atfested or
otherwise quthenticated by an appropriate corporate or mumclpal officer.

10. This Agreement may be executed in multiple courterparts and all such
counterparts so sxecuted shall together be deemed to constiture one fi nal agreement, if signed by
' all Parties, with cach such grcup of cotinterparts being desmed an original.

11. If any Party executing this Agreement is determined to he in breach
hereof, or to have made any material misrepresentation with respect hersto for the purpose of
inducing the other Parties to sxeoute this Agreement, and any legal action is commenoed for the
purpese of seeking recovery or othetwise mforomg this Agrecment, thc prevailing Party in any
such action shall be entitled 0 ite reasonsble attomeys’ fees and expenses. No such action to
enforce this Agreement or seak recovery for breach hereof, shall be brought by any Party against
any other Party until notice of such breach is given by the olazmmg Party to all other Parties, and
an opportunity to hear such breach, not to exceed ﬁﬁeen (15) days, is given to the alleged
breaching Party. All Parties herchy watve servics of process in the event avy cnforcement action
becomes necessary, aud agree that any such actjon may be commenced by filing an application
with the Court seeking such relief, with totice thcreof to be prov1d:3d to all other Parties. The
Court shall have exclusive jurisdiction and venue to hear any action 1o enforce or interpret this

Agresment.
IN WITNESS WHEREOF, the undermgned Parnes have exccutad this Agteement‘ |
effective as of July __, 2003, revdrdless of the date of execution.
THE CITY OF TULSA L TULSA METROPOLITAN UTILITY
: AUTHORITY '
by: | . .. by
[name and representative capacity] [name and representat;w capacﬂy]
TYSON FOODS, INC. = COBB-VANTRESS, INC.
by: e by S
Archie Schaffer, Senior V.P. for Tames Beli, President
External Relations )
PETERSON FARMS, INC. T TSIMMONS FOODS, TNC:
by : ) e by

[name and representative capacity]  Mark Simmouns, Chisirzacn of he Board
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CARGILL,INC. =~ GEORGE'S, NG~

by: . IRV ;)
Joln O Carroll, President, Turkey Gary C, George, Chief Bxecutive Officer
Products Businecss Unit

CTTY OF DECATUR, AREKANSAS 7

by:

Bill Montgomery, Mayor

16-
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Signature Page to City of Tulsa v. Tyson Setilenien{ Agreement |

THE CITY OF TULSA

AP

by Al Lo é?fz By: m
Martha Rupp Cafter, City Attorney . James Untyih, Attornéy for Tulsa
' / Metropolitast Utility Authority

524137_1



Case 4:05-cv-00329-GKF-PJC  Document 2132-3 Filed in USDC ND/OK on 06/02/2009 Page 32 of 79

Sienature Page to City of Tulsa v, Tyson Setﬂqmént,:&gre’ément. _

COBB-VANTRESS, INC,

ames Bell, President

ATTEST:

/

.By: ;4/7?'@ éem/

L4

APPROVED:

By: /ﬁﬁ éé?/% f |
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Siguature page to City of Fulsa v. Tyson Sefflement Agreement

TYSON FQODS, INC,

ot i

Arcéa’ SchafTer, %
Senior Vice President for External Relafions

ATTBST:

By:

APPROVED:

B)c(ﬁlﬂ:ﬂ’f ézé’?ﬁ
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GEORGE'S, INC,

By: '4’4"/% /"/“7“’ fgﬁ _

Gary/C. George, CEC

ATTEST:
By: M% "

Axnge] R. McClain, Secretary

APPROVED:

By. 'é"‘g/%/%?"’r /“"’""’"4“'""

Garg/C. George, Board Vice-Chairman
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Signature Page to City of Tula v. Tyson Settlemient Agreement

SIMMONS FOODS; INC,. o o

Mark £ Sirimons,
Chairman of the Boand

A
Stmnty (ﬁf\&lcm and Chief

g
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JUL-14-2003  16:47 RHODES HIERDNYMUS S S " - SR

Signamre Page to City of Tulsa v. Tysm;' Settlement Agrecment '

CARGILL TURKEY PRODUCTS
RUSINESS UNIT OF CAREII;ENZ
By: & d\gv!g &
John O’ Carroll,
President
ATTEST: .
BYJD@ ce e’ D
Steve Willdrdson,

Semor Vice Presidont of Agriculture

:f‘%:;/zz

Attorney for Cargill, Tne.

5241571

TOTAL P.a3
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REGCEIVED: TAI8703 11 :34aM; ->JOYCE, PAUL & "MCDANLEL FJC.; #048; PAGE B

JUL-18-2003 VED 11:09 ATPETSON 0 Fax o i N

Signatare Page to City of Tulsa v, Tys4on Sgttlgmcht Agreement

PETERSCON FARMS, INC,

\ ,./’ f/
Ry 2 / /6 //z@&&rfﬁ?{/

/ loyd orson, Presxdenl

ATTEST:

By: ¥ -'&Eﬁthf/_é oéﬂ%“

Richard i Wilmoth, Secretary

Prterzon 8ig Page DOC
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Jul-16-03 10:30A CitympT Decatur |
R

Signature Page to City of Tulsa v, Tyson Settloment Aprecment

THE CITY OF DECATUR, ARKANSAS
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IN THE UNITED STATES DISTRICT COURT ¥orTHE U
NORTHERN DISTRICT OF OKLAHOMA™ ™"

1. THE CITY OF TULSA, .
2. THE TULSA METROPOLITAN
UTILITY AUTHCRITY, =

Plaintiffs,
v, Case No. (1 CV 5900EA(C)
1. TYSON FOODS, INC.,
2. COBB-VANTRESS, INC,
3. PETERSON FARMS, INC.,
4, SIMMONS FQODS, INC.,,
5. CARGILL, INC,,
6. GEORGE’S, _IN.C.,
7. CITY OF DECATUR, ARKANSAS,

Defendants

ORDER APPROVING

PHOSPHORUS I'N'DEK FOR SPAVTI\AW/EUCHA WATEREHED

This matter comes on for conmdcmt;on upon the Parties” Joind Application to
Approve the Risk-Rased I"hosphorus Index (“PT*), attached hersto a5 Exhibit“}'\,” The Parlies
make this Application pusuant to a Settlement Agreement (“Agl'emﬁem”) entersd into by the
Parties, and previéus]y approved and adopted by Court Ordgr ente'rgd on July 2003 ,.' The PI
shall govern the terms and conditions under which any poultry litter or other mufiients may be '
land applied in the Spavinaw/Bucha Watgrshdd (“Watershed”) as désbﬁbed“‘haréin ‘nd in the
Parties’ Agreement. The Court considers the Parties” current Application subj ect to the torms of
the Agrzement, and in the exercise of its conmtinuing juri_sdibtion_ HEREBY FINDS AND
ORDERS AS FOLLOWS:

1

The Cowt has approvcd and adoptcd the Agregment as the Order of the Court.  Any

terins and conditions referred to herein are subject to the details and definitions contained
in that Agrecment.

Bx A - Ordet re_ Phosphorus Index - Final ™
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1. | The PI agreed to by the Parties has been independently developed by
qualified representatives of Oklshoma Staie University and the Unfx)éfsity of Arkansas. The
Parties have agreed, and the Com’t ﬁnds; thal the representatives who have devfelopéd fhe PIhave
the necessary expertise and experience in such matters, and the particular knowledge of this
Watershed, to develop an approoriate P1 for this Watershed.

2. The PI developed by these representatives and agrosd to by the Parties is
reasonable, necessary and appro'priatelto ‘present .tha best opportunity, based on existing and

known physical, geologival and hydrological conditions and characteristics. in the “Watershed, 1o

satisfy the goal of achieving the least amount of tofal phosphorus loading reasonably attainable
from each Application Site 1o the Water Supply from &ll sources of phosphorus on each such
Application Site, while sl meeting the agronomic requirj.ﬁnellté for 't'iiic g»rowihvé.f‘ grasscs,(crops
. and other desirable plant life, |

3. The Pl is thersfore hereby approved by the Court, It shall apply and be
enforced 1o the full extent provided in the Parties’ Agreement and any other Ordets of this Cowt.

4. The Poultry Defendants shall promptly noﬁfy their Cantract Growers and
company farm tnanagers in writing that they are required to apply to the Spavinéw/Eucha
Watershed Monitoring Tean (“WMT™) within sixty days afiér the dafs of this Ofder to obtain a
new Nutrfent Management Plan (‘WMP”), which shall incorporate the PI." The WMT shall
prepare NMPs as soon as practicable after application by any of the Poultry Defendants or their
company farm managers, any Contract Gr:mwer,l' or any otherv Landowner. Until an NMP
incorporating the Pl is mrepared and issued for the applic_ant, the Moratorium previously ordersd

by this Court shall tomain in offect for sugh applivant,

e
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5. Upon éxpiration of the I‘&ora!:orimn, a P-.ouIﬁ-Sz Defendant, Contract Grower
or Company Farmn may sell or transfer Litter only to (i) any other person who provides written
assurance that the Liiter will not be Land Applied within the Watershed, or ({iy another
Landowner for Land Application in the Watershed if and only if such transferee 'Laﬁdokvﬁ/er in
the Watershed has received an NMP containifig 2 proper PI prepared by the WMT, and the NMP
permits the Land Application of Litter on the transferes’s propem'f, or (iil) a Certified Litter
Apphicator licenced by the state in whiaii‘}ilé'dpas' buisiness, provided that the Contract Grower
obtains either: (2) a copy of fhe current NN{P for the Applicaﬁqn Site if the Applicaron Site for
the transferred litter s known at the time of the transfor; or (15} written asswrance from the
Certified Litter Applicator thal the transferred Litter will only be utilized in the Watershed in
accordance with this Order zpproving the T, if the A’ppliceitibﬁ Site for the transferred Litter is
not kmown at the time of the trausfer, T Ee' Poultry Defendanis shall fequixe that their Contract
Growers or compzmy farm manégers be responsible to emsure that the ultimate transferee has.
obtained & proper NMP and PI befors amy Litter 18 transferred or d%ii%eréd' to the wansferes or
any applicater or transporter for Land Appiicax.iong and l'b know the location where afl Litier
transferred to an intérmediary is ult‘im'a'tel‘y Iétilﬁ'ébpl.i_ed. hﬁ"fh'i-, event of 2 ﬁ:ansfef to persons
identified in subsections (1} or (i) a.bove,;'the transferor may reasonably rely upon the NMP
obtained by the trdnsferor from the‘CertiE}ad Litter Applicator or the writlen assurancs as
specified above. The Poultry Defendants and the Contract Grower or company farm managers
shall retain in their respectiv; files a copy of the transferee’sh NMP or the writien assurance
provided by the Certified Litter Applicator,

6 The NMP issued by the WMT shall remaio in foree aud offect uotil

expressly superseded or modified by the WMT or fivther order of this Court. The NMP maynot
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be modified or rescinded hy eny contract provision or other directive promulgated by the Poultry
Defendants. The WMT shall reassess the NMP and assi gned P for a Contract Growet, company
fartr: or Landowner: (1) upou. learning of ﬁny significant change of condition at the Aﬁpljoation
Site or he operations thereory; (2) upon. application or request for such modification by the
Contract Grower or Landowner, the Poultry Defendant or the Plaintiffs; (3) upon modification of
the PI; ot (4) as a matter of routine reevaluation which shall cecur no lesg often than every
thres years irom the date of last issuz;nce of the NMP. ’

IT IS 80 CRDERED THIS __ dayof .~ , 2004.

. CLAIRE V, EAGAN
UNITED STATES DISTRICT JUDGE



APPROVED FOR ENTRY:
FOR THE PLAINTIFFS:

KENNETH N. McKINNEY, OBA #6036

MeKINNEY & STRINGER, P.C.
100 N. Robinson Ave., Suite 1300
Oklahoma City, OK. 73102 )
Telephone: 405/239-.6444
Facsimile: 403/23%-7902
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FOR DEFENDANTS:
TYSON FOODS, INC. &
COBB-VANTRESS, INC,

" TAYLOR, BURRAGE, FOSTER,

TMALLETT, DOWNS &RAMSEY
P.O, Box3pe - 7
400 West 4™ Street
Claremore, QK 74018

FOR DEFENDANT FOR DEFENDANT
PETERSON FARMS, INC. SIMMONS FOODS, TNC. *
A SCOTT MCDANIEL  JOEN R ELEOD

JOYCE, PAUL & McDANIEL, P.C.
111 W, 5% Street, Suite 500 ‘
Tulsa, QK 74103

FOR DEFENDANT
CARGILL, INC.

CONNER & WINTERS, P.C.
100 W, Center Street, Suile 20()
Fayetteville, AR TITOY

FOR DEFENDANT
GLORGE'S, INC.

JOHN H, TUCKER .

RHODES, HIERONYWS, JONES,
TUCKER & GABLE,P.LL.C.

100 West Fifth Sifest, Suite 400

Tuisa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

By: LINDA C. MARTIN &
DOERNER, SAUNDERS, DAMNIEL &
ANDERSON, L.LP.

320 S. Boston, Suite 500

Tulsa, OK 74103-3725

 GARY V. WEEKS

BASSETT LAW F]RM .
P.O. Bok 3618
I‘ayettz:-m]le AR 72707 q 61 8
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N i s A e N e e e A e

IN THE UNITED STATI'JS DISTRICT COURT FOR TH’E
N OR'IHERN DISTRICT OF OKLAHOMA T

. THE CITY OF TULSA,
THE TULSA METROPOLITAN
UTILITY AUTHORITY,

Plaintifis,

SRS

<

Case No. 01 CV 0800EA(C)

TYSON FOQDS, INC.,

. COBRB-VANTRESS, INC.,

. PETERSON FARMS, TNC.,

. SIMMONS FOODS, ING.,

. CARGILL, INC.,

. GEORCE’S, INC.,

. CITY OF DECATUR, ARKANSAS,

Defendants.

2O W WY

ORDER APPOINTING SPECTAL MASTER ™ " 7777~

This matter comes on for consideration by the Court on this ____ day of

2003, for appointment of & Special Master fo overses and ir’n’piement the dutics

of the Watershed Monitoring Team (“WMT®), pursuant to the Partics' Settlement Apreement
(“Ag:reement’ﬁ previously approvegi and adopted by' Order of this Courf ent'e;ed on July
2003." In the exercise of the Court’s continuing jurisdiction over this matter and its inherent
equitable power 1o implernent the Agreement, as provided in its previous Order, THE COURT

The Court appoints . ' as Special Master in this
case to administer the duties hereafter set forth, and as further delineated in the Parres’

Agreement, The Cowt finds that the Special Master is qualificd by reason of cducation,

! The Court has approved and adopted the Agreement as the Order of the Court. Any
terms and conditions referred to he—xem are subject to the details and definitions contained
in that Agreement.

Fx B - Orderte_ Special Master - Final
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experience and training to supervise the WMT. The Special Master and the WMT shall hiave
such ferm of service, duties, responsibilities and powers as are set forth in the Partics’

Agreement, and shall be subject to any such other térms, conditiong or provisions as the Court

may hereinafter order.

IT IS SO ORDERED THIS | 2003,

‘day of

CLARE V.EAGAN T
“UNITED STATES DISTRICT JUDGE "~~~




APPROVED:
FOR THE PLAINTIFES:

KENNETH N. McKINNEY, OBA 716036
MeKINNEY & STRINGER, P.C. )
101 N, Robinson Ave., Suile 1300
Clklahoma City, OK 73102

Telephons: 405/239-6444

Facsimile: 405/235-7902

FOR DEFENDANT
PETERSON FARMS, INC,
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FOR DEFENDANTS: ™
TYSON FOODS, INC. &

_ COBB-VANTRESS, INC.

R. STRATTON TAYLOR
TAYLOR, BURRAGE, FOSTER,
MALLETT, DOWNS & RAMSEY

P.0. Box 309

200 West 4™ Stroet
Claremors, OK 74018

FOR DEFENDANT
STMMONS FOODS, INC.

A. SCOTT MCDANIEL.

JOYCE, PAUL & McDANIEL, P.C.
111 W. 5" Street, Suite 500

Tulsa, OK 74103

FOR DEFENDANT
CARGILL, INC.

 SeENE RS T

CONNER & WINTERS, PO 7
100 W. Center Street, Smte 200

" Fayetteville, AR 79701

FOR DEFENDANT
GEORGE’S, INC.,

YOHN H. TUCKER

RHODES, HIERONYMUS, JONES,
TUCKER & GABLE, PLL.C.

100 West Fifth Street, Suite 400

Tulsa, OK 74121-1100

FOR DEFENDANT
CITY OF DECATUR, ARKANSAS

- GRRY V. WEFKS
" BASSHTT LAW FIEM

By: LINDA C. MARTIN

ANDERSON; L.LP. |
320 S. Boston, Suite’300
Tulsa, OK 74103-3728

P.O. Box %618

B Favettevzlle. AR 7770?-3618
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRIC‘T OFORTATOMA ™

Pt

THE CITY OF TULSA,
2. THE TULSA METROPOLITAN
UTILITY AUTHORITY,

Plaintiffs,

=

Case No. 01 CV 0900EA(C)

. TYSON FOODS, INC.,

. COBB-VANTRESS, INC.,

. PETERSOM FARMS, INC.,,

. SIMMONS POODS, INC,,

. CARGILL, INC,,

. GEORGE'S, INC.,

. CITY OF DECATUR, ARKANSAS,

Defendants.

N3O W e U3 R e

ORDER APPROVING SETTLEMENT AGREEMENT VACA‘ “'NG ()RD"ER or o

This matter comes before the Court on this ____ day of July, 2003, upon
Plaintif{s’ and Defendants' Joint Application to.Approve Settlement reached among the Parties
and announced to the Court op March 24, 2003. Based on the many filings and court
appearances of the Parties in this case, evidentiary hearings, consideration of expert re[Sofcs and
testimony, and all presentations of cqmsel, the Cowt is thoroughly apprised of all of the issues,
applicable law and the respective contentions, claims and defenses of the Parties in this case.
The Court the:refqre considers the Setilement Agrsement of the Parties in this context, and
HERERY FINDS AND ORDERS AS FOLLOWS:
1. The Parties agree 1hat this case has been sett]ed and that all issues and
controversies have been resolved to their mutual sa‘asfacﬁom 'I‘h., Settlement Agreement of
the Parties, signed by the Parties s of July __, 2003 ‘and attathed hereto as Bxhibit “1,”

was negotiated by thé Parties in good Rith, at arms-length, and afler mumerous setilement

. BExC-Qrderre_ Sctiloment Agrzament - Finel
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'S PR

conferences with the zetive involvement and supervision of Uniteﬁ Stateg Magistrate
Judge Sam A. Jayner.

2, Allterms, conditions, definitions and provisions contained in the attached
Settlement Agreement are hereby approved by thx? Court, and incorporated herein by reference
as the Order and Judgment of the Cort. The Perties shall comply with all terms, conditions”
and provisions of that Agféem;ent' and in addition thereto, or as stated therein, the Court further
orders as follows.

3. Pending adoption of the risk based phosphorus index (“PI”), as described
in the Agreement, effective imumediately, there shall be a Moratorium on land application in the
Watershed of Pouliry Litter on Application Sites, as those terms are defined in the Agreement,
Specifically, the Poultry Defendants shall not:

(a)  engage in or knowingly permit the Land Application of Poultry
Litter on 2 Company Farm (or other property owned by the Poultty
Defendants) or on g Contract Grower’s property in the Watershed
unitil the property has been lssued a Nutrient Manaﬁement Plan
{(“NMP")containing a PI number for each tract, field or pasiure;

(b)  engage in or knowingly permit the sale or transfer ot"any Pouliry
Litter produced by a Company Farm or Contract Growver in the
Watershed fo any other Landowner in the Watershed for Land
Application. untit each tract, field, or pasture, and each tract of the
Application Site on which the sold or transfarred Litter is to be
land applied has been issued. ani NMP confaining a PI by the
Watershed Mcmtormg team (“WMT™);

{¢)  engage in or knowingly permit the sale or transfer of any Litter
produced by a Company Farm located outside of the Watershed to
any Landowner within the Watershed for Land Apphcaﬁon until
the Landowner has bean issued an NMP by the WMT, containing a
PInumber for cach fract;

(d) continue to plzce birds with any Contract Grower ‘who has been
determined by the Company or the WMT to have engaoed in or
permitied the Land Application of Litter on his propsrty prior to
the issuance to such Grower, by the WMT, of an NMP for his
property containing a PI number for each tract, and if ordered by

-
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the Court, the Poultry Defendant ahall terminate or rcfuse to renew
its confract with the Coniract Grovwer:

(&) continue to place birds with any Contract Grower who has been
determined by the Company or the WMT to have sold ot
transferred Pnultry Litter to eny Landowner within the W atershed
prior to the issuance to such Landowner, by the WMT, of an NMP
containing & PX number for each truct, and iFordered by the Court,
the Pouliry Deféndani shall terminate’ or zefuse to renew its
contract with the Contract Growet; or

H engage In or knowingly permit amy Lilter to be stored on 2
Cormpany Farm or Grower's farm in the Watershed in such a
manner as to allow the transport or dispersal of such Litter due lo
storm watet runoff, infiltration, wind or other natural or manmade
events,

(g) the Poultry Defendants shall notify their contract growers in

. adjoining watersheds of the’ Moratorinm and discourage them from
selling, transfenmg or arranging to transport any Poultry Litter into
the Watershed during the Moratorium,

4. Upon approval by the Court of a PI, the PI shall control the terms and
conditions under which any Nutrients may be Land Applied in the Watershed, whether located in
Arkansas or Oklahoma. As each Contract Grower or Company Farm receives an NMP and PI
from the WMT, the Moratorinm period for thit Contrzct Grower or Company Farm shall cease,
and all future Litter or other Nutrient application by that Contract Grower or Company Farm
shall be governed by the terms and conditions of the NMP; provided, however, the restrictions
contained in subparagraphs (b) and (f) above shall remain in force and effect after the

Moratorium ceases and shall be part of every NMP.

5. In sddition to the other terms and conditions of the Agfaemc.m pertaining
to Defendant Decatur, during the léonﬁnuing jurisdiction of this Court as provided ‘be'IoW, k
Decatur is ordered to provide Plaintiffs acoess 1o its WWIP and surrouriding property, including
access to any portion of Columbia Hollow. Creek, with reasonable pricr notice, for the purpose of

gbtaining samples or otherwise chaerving, testing or monitoring, at Plaimifis” expense, any soils,

3-
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water, efflnent, influent ot other parts orvj-)mce‘zsses at the WWTP. During the term of the Court’s
retained jurisdiction, Decatur shall also provide Plaintiffs with copies of all Discharge
Monitering Reports as they are prepared and filed with the ADEQ;' and upon request shall
provide copieé of any other detail or supporting documents, or othet WWTP operational records,
at Plaintiffs” expense.

8. The Court has comsidered and hereby denies Plaintiffs’ request under

Cklahoma law for pre-judgraent mterest on the agreed settlement amount from April 3, 2003 to

the date of this Order.

7. At the Parties’ request, the Coutt shall refain jurisdiction for the purpose
of enforcing the terms of their settlement agreer'ncnt'pursuant to the anthotity of Kokkonen v.
Guardian Life Ins. Co. of dmerica, 511U 8. 375, 381-82 (1 994). The Court contemplates that its
continuing jurisdiction will terminate four years after its entry of the Order approving the PI for
the Watershed, and a disinissal with prejudice of Plaintiffs” claims will be ¢entered ot that time
unless the Court determines that additional supervision is neeessary to enforce the seitlement
agicement.

g  Inl ght of the settlement reached by the Parties, the Defendants have filed
a written application to vacare this Court’s Order granting partial summary judgment entered on
March 14, 2003 (Docket No. 444). The Plaintiffs have filed no om.)bsitidn: to such application,
and therefore, the Court finds that the Defendants” application should be gmnted The Court’s
Order of Match 14, 2003 is hefeby vacated. '

8. Except as otherwise provided herein, this case is administratively closed,

10.  Tn acoordance with the Agrecment of the Partios, each Party shall bear its

own cogts and atiorneys’ fees.
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T IS SO ORDERED this " day of July, 2003

CLATRE V. EAGAN o
UNITED STATES DISTRICT JUDGE



AFPROVED AS TO FORM:
FOR THE PLAINTIFFS:

KENNETH N, McKINNEY, OBA #5036

McKINNEY & STRINGER, P.C.
161 N. Robinson Ave., Suite 1300 °
Oklahoma City, OK 73102
Telephione: 403/238-0444
Facsimile: 405/239-7502

FOR DEFENDANT
PETERSON FARMS, INC.
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“FOR DEFENDANTS:

TYSON FOODS, INC. &

 COBB-VANTRESS,INC.

R.STRATTON TAYLDR =~

TAYLOR, BURRAGE, FOSTER,
MALLETT, DOWNS & RAMSEY

P,0, Box 309

460 West 4% Sireet

Clarcmore, QK 74018

FOR DEFBNDANT
SIMMONS FOODS, TNC.

A. SCOTT MCDANIEL .
JOYCE, PAUL & McIFANIEL, P.C.
111 W, 5% Street, Suite 500

Tulsa, OK 74103

FOR DEFENDANT
CARGILL, INC.

YOHNR, ELROD .
CONNER & WINTERS, P. o
100 W. Center Street, Suite 200
Fayetteville, AR 7270'1

FOR DEFENDANT
GEORGE'S, INC.

JOHNH. TUCKER.

RHODES, HIERONYMUS, IO\TES
TUCKER & GABLE, PL.L.C.

100 West Fifth Stroet, Suite 400

Tulsa, OK 74121-1100

FOR DEFENDANT - .
CITY OF DECATUR, ARKANSAS™

By: LINDA C. MARTIN
DOERNER, SAUNDERS, DANIEL &
ANDERSON, L.L.P.

320 S. Boston, Suity 500

Tulsa, OK 74103-3725

RLR/cel/3659-001/513415, LAllan

c}\

" GARY V. WEEKS
" BASSETT LAW EIRM |
: P 0. Box 3618

Fayeitevﬂlc, AR T2 702-3618 '
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PROMISSORY NOTE . ,
$1,850,000.00 a B July 2003

1. Principal Amount. FOR VALUE RECEIVED the undersigned, Peterson Fars,
fne., an Arkansas corporation ('Maker"), promises fo pay to ihe order of McIs.mney & Stringer,
P.C., at 101 North Robinson, Suite 1300, Oklaboma City, Olldhoma 73102 ("Payec"), the
principal amouwt of $1,850,000, togethm with interest at the rate hereinafter set Torth, and on the
dates hereafter set forth. This Note {s issued by Maker porsuant to that certain Set(lemment
Agresment (the "Agreement"), dated July _ , 2003, compromising and resclving certain
disputes and claims in a case styled Citv of Tulsa, et al., Plairitiffs v. Tyson Foods, Inc, et al.,
Defendants. Case No. 0t CV 0900EA(C). pending in the Umited ‘States Difstrict Court for the
Northem District of Oklehoma (Fthe “Cage™).

2, Collateral, “The ipdebtedness evidenced by this Note and the obligations created
hereby are secured by those certain Mortgages granted by Maker’s affiliated enfities to Payse
contempozaneoust herewith, and dated on or aboiit the date of this Note, conceming certain
propertics located in Delaware County, Cldahoma and Benton County, Arkansas (collectively
“Mortgages™), as further descrived (herein. All of the terins and pwvmons of the Mortgages are
1mmpc:rated herein by reference.

3, Payments. Payment of this Note is due as follows: $675,000 is due and payable
three days after execution and delivery of this Nots, and shall be or«,dned fo Teduction of
principal; $325,000 is duc 4nd payable of September 24, 2003, which shall be eredited first to
the payment of accrued interest, and second to the reduction of unpaad prmcxpal The remaining
principal amount of this Note, together with all accried inferes 1he1eon is dug and payable on
March 24, 2004. All Payments shell be made by wire transfer in accordance with written,
instrictions to be given to Maker by Payee, and shell not be deemed pald until m,mally received
by Payee. If the wire transfer is not recoived by Payes on the date due solely as'a ‘resulf of the
fault of the transferring bank, the MalLer shallnot b decmed in defanlt, promdud if acts with all
due speed and diligence in a oommerclaﬂy Teasonable manner to obtain the payment for Payee.

4, Intercst Rate. The outstanding pnnmpal amount of this Note shall bear interest
per annum at four percent {4%), calculated on the hasis of actual days elapqed and a 365 day
year, Matured and unpaid principal, whether on the first installment, any accelerated principal
amount, or otherwise, and dwing the continuance of any Default {as hereafter defined) until
cured, shall bear mterest at the rate af ten percent (10%) per anmim untit paid.

5. Qr@aymem Penalties. Sub;ect to paragraph 1 abova and so 1ong as this Note or
the’ Mortgabe:, are not in default, this Note may bé prepaid, in whole or in part, at any time,
without premium or penalty.

6. Default. The following events shall constitute a default under this Note, the
Mortgages or {he Agre Agreement (each referred 16 ag 2 “Defaule™: (i) if the prineipal and all accrued
interest is not paid when due and paysble (wWhether by installment, extension, acceleration or
otherwise); (ii) if any party how or herealler liable (dxrccdy or- mdmactiy) for payment of this
Note makes an assignment for benefii of creditors, has an order’ 1or relief entered under the
United States Rankruptcy Code, as amended, secks the benefits of any other bankrupicy,
insolvency or reorgamization law, or becomes insolvent; (iii) if any receiver, trustee or like

Ex D - Peterson Promissory Note - Final
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officer is appointed to take custody, po@sessmn or control of any property of any such party; ot
(iv) if any default or event of default occurs under the Agreement or the Mortgages. All past due
surns, inchuding acerued inderest, at the default rate promded herein'it apphuab]t: shall be paid at
the time of and as a condition, precedent to the curing of any Defanlt. During the existence of
any Default, the Payee or the holder hersof may apply any sums received om or on Malket’s
behalf to any amounts dus under fhis Nots, the Mortgages, the Agreement, or any other
nstrument evidencing this indebtedness, as Payee or the holder may determine. In the event of
any Default that may be cured by an act of the Maker, the Payee or the helder hereof agrees to
give five business (5) days written notice to Maker, or to Maker’s counsel, of Maker’s right to
~ cuze said Defavlt, afier which time, if Malcér has not cured such Default, Payee or the holder
hereof may accelerate the entire indeledness, inéluding all acorued interest, and commence any
action allowed by law to collect this Noté, foreclose” the Mottgagss, or ‘exercise anmy other
avsilable remedy, without firrther notice, demand of presentment all of which dve hersby waived
by Maker. Suchright of acceferaiion iy "cumulative and i in addition to any other right or rights of
acccleration under the Agreement, the Mortgages and any other writing now or hereafter
evidencing or securing payment of any of the indebtedness evidenced hereby, or any other rights
or remedies provided by law. Notice of the right to cure provided herein may be given by

electronic mail, facsimile, or certified mail to either the Meker of Maker's counsel, and shall be
effective 1mmedaately upon receipt.

7. Costs and Attorney's Fees. If this Note is placed in the hands of an attorney for
collection, or to defend or enforce any of Payee’s 1ughts hereunder, or if suit is brought on this
Note, or the same is collected through Bankruptcy or any other JudchaI proceeding, or Payee is
required to defend the priority of the Mortgages, then the Maker shall pay all of Payee's
reasonable costs and expenses including but not lmn'zed t©a reasonable attorneys' fee limited to
10% of the indebtedness

& Waivers. Except only to the extent otherwise provided in paragrapb ¢ above,
Maker and any party v party who may be or become liable for the payment of any sums of money
payable on this Note severally waive presenttuient and demand for payment, protest, notice of
profest and nonpayment, and notice of the intention to accelerate, and agree that their liability on
this Note shall not be affected by any renewal or oxtension in the time of payment heleof by any
indulgences or by any release of change in any collateral for the payment of this Nofe, regardless
of the nurmber of such rencwals, extensions, indulgences, releases or changes. In the event of
any legal action to collect this Note, Maker agrees it had roleased and therefore will not assert
any defenses or claims released in the Agrécment or the Mortgages and further waives all
objections to jurisdiction and venue wherever any collection proseeding may be bmught, and any
objections or defenses concerning the nature or adequacy of the consideration given for this
Note, the Mortgages, the Agreement; or conoemmg the making of this Nots, the Mortgages or
the Agreeruent, including any representaﬁons in commection therewith,

9, Right of Offset. Any indebtedness due or which may become due from Payse or
nny holder hereof to the Maksr is ple&ged to ‘saoure payment o~° this Note end may at eny time,
while the whole or any part of this I\otc remains unpmd after any ‘svent of Default hercunder,
be appropriated, held or app]ted toward 1he payment of this Note.

10, Governing Law  This Note has been delivered in Tulsa County, Qklahoma and
Maker agress that it shall be govcmed by and construed according 1o the laws of the State of
Oklahoma, notwithstanding that part of the collateral securing thls Note may be located.in
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another statc, If any provisicn of thxs Note, or the applicafion” thereof to any party ot
cirgumstance is held invalid or unenforceable, the remainder of this Note and the apphcatmn of
such provision to other partiss or circumstances shall not be affected thereby, the provisions of
this Note being deemed severshle in any Such instance.

1. Stipulation Agzainst Usurious Rate, All agrecments between the Maker and the
Payes or the holder of this Note are expressly limited so that in no event whatsoever, whether by
reason of disbursement of the proceeds hereof or otfierwisé, shall the amount of interest or
finance charge (as defined by the laws of Oklahoma, or any other state which a courl of
competent jurisdiction may determine to be app_lcable ‘notwithstanding paragraph 10 hereof)
paid or agreed to be paid by the Maler to the Payes or the ho [der of this Note exceed the highest
lawfid contractual rate of interest or the maximum finance charge permissible under such state
law, as determined by a final, non-appealable order of a court of competent jurisdiction of such
state, If fulfillment of any agreement betwoen the Malket and the Payee or the holder of this
Notz, at the time of the performance of such agmc:mem becomes due, involves exceeding such
highest lawful contractual rate of such maximum petmissible finance charge, then the obligation
to fuifill the same shall Be reducsd so siech obligation does not exceed such highest fawful
contmctual rate or DREXTIVITL penmsslblt, ﬁnanw (,] arge. If by aury cwcmﬁstancc the Payee or

be deemwd applied to the prmc:pai of the Indebiedness evidenced heveby and not to nterest. All
interest and finance charges paid or agreed to be paic to the Payeeor the holder of fhis Note shall
be prorated, allocated aod spread Lhroughout the full petiod ‘of this Note. The terms and
provisions of this paragraph shall control al] other terms and provisions cantained in this Note,
the Mortgages and in any other documents executed in connection herewith or therewith.

12. Maker's Wamragties, The Maker and itg representative signing below, by their
exeoution hereof, warrant and represent that: (a) the Maker has the réquisite authority, and the
person signing on its behalf has the requisite capacity and corporate approvals, to execute and
deliver this Note, as evidenced by an appropriate Certificate of the Secretary of the Corporation
which Maker shail deliver herewith; (b) the skecution and de;hvcry of this Note dods not violate
amy other agreements, covenants, court orders or comiractual restrictions imposed upon the ’
Maker; and {¢) the execution and dchvery of this Note does not cause the Maker to be insolvent
or otherwise financially fmpaired, is not executed and dehvered with any intent to hinder or

defraud the Maker's other creditors, aﬂd is piven for fair, contemporaneous and subsianmally
equivalent consideration.

PETERSON FARMS, INC.
An Arkensas Corporation

By:

Lloyd E. Peterson, President .
ATTEST:

Corporate Secretary



Case 4:05-cv-00329-GKF-PJC  Document 2132-3 Filed in USDC ND/OK on 06/02/2009 Page 60 of 79




Case 4:05-cv-00329-GKF-PJC  Document 2132-3 Filed in USDC ND/OK on 06/02/2009 Page 61 of 79

MORTGAGE, SECURITY AGREEMENT, AggIGNMENT OF RENTS AND

FINANCING STATEMENT
THIS MORTGAGE, SECURITY AGREFMENT AND  FINANCING
STATEMENT (“Mortgage™) is made  effective this . day of July, 2003, by

(hereinafier called the “Mortgagor™) zmd Morcgagm s affiliated entity,
Peterson Farms, Ine. (“Obligor”) in favor of McI{INNEY & STRTNGER P.C an Oklahoma
professional corporation, having its principal phmc of business in Oklahoma ‘City, Oklahoma
(hereinafter called “Mortgagee™)

+NOTICE

A POWER OF SALE HAS BEEN GRANTED IN TIIS MORTGAGE. 4
POWER OF SALE MAY ALLOW THE MURTGAGEE TO TAKE THE, MOKTGAGED
PROPERTY AND SELT, IT WITHOUT GOING TO COURT IN A FORECLOSURE
ACTION UPON DEFAULT BY THE GELIGOR UNDER THIS MORTGAGE.

WITNESSETH:

WHEREAS, the Mertgacee has agrced to ﬁn:mce certain oblmattons owed by
Obligor to the Mortgagse in the total sum of $1,850,000.00, with iriterest thefeon, according to
the terms and conditions of a certain Promlssory Note dated even date herewith and having 2
maturity date of March 24, 2004, subject (o certain conditions contained therein (hersinafter
called the “Note™); and

WHEREAS, as a condition thereof, the Mongagen desires that Obligor secure
payment of such obligations to the Mortgages, and the Obligor and Mortgaoor, for good and
valuable consideration, have accordingly agreed that it is for their mutual ben efit thaf Mortgagor
grant to the Mortgagee a mortgage on the property as hereinalfter described.

NOW, THEREFORE, fo séouré the payment of the obhgaﬁons and indebtedness
to the Mortgagee, as hereafter describad, and the performance of thé covenants and agreements-
herein contained and contained in a cerraln Settlement Agreement dated of approximate even
date herewith between the Obligor, among others, and Mortgagee’s clients and principals, the
City of Tulsa and the Tulsa Meu'opohtan Utility Authorlty, (“Agreement”), Mortgagor does
hereby grant, bargain, sell, convey, mortgage and grant a security intercst unto the Mortgagee, its

snocessors and assigns, with power of sale, in and to the following (collectw:]y the “Mortgaged
Premises™):

6] the real property located in County,
desciibed in Exhibit “A” attached herete and made a part hereof (“real pmpm'ty”),
together with all and smgular the tenements, hereditzments, appurtenances, rights,
nghtcwnf-way, easements, privi Ia,,eq and appurtenances of whatsoever nature belonging
to or in enyway appsrtaining to the real property;

@iy  all buildings, structures, 'I'mproveuicnts and appurienances now and

hereafter located, constructed, erected, installed, affixed, placed and/or maintained in or
upon the real property, together with all replacements and subsn‘mnons therecf;
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(i)  all fixtures, goods to beoome Ri) }ctures supphes eduipruent, mac}unary,
inventory, goods or articles of personal property of any type whatsoever used in the
business of Mortgagor, now or hereaffer located, installed, affixed, placed and/or
maintained in or upon or used in connection with the real property, together with all
replacements and  substifutions thereof, and all contract rights, accounts, general
inlangibles (including payment intangibles), chattel paper (electronic or otherwise),
business records, and all other personalty, whether affixed to the real property or not, of
every kind used in ihe developmeut, managcmcn‘r, ¢onstruction, opetation and/or
maintepance of the Mortgaged Premises, and all cash and noncash proceeds of the
aforedescribed property which are now or hereafter may be owned by Mortgagor and
Tocated on the real property (all such property also being teferred to herein, and further
defined below, as “Collateral™); ~

(iv)  all rents, isenes, profits, revenues and payment intangibles arising and to
arisc for or on account of or with respeet to the real property and any and all leases,
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licenses, concessions, tenancies and other agreements, whether oral or written, associated

with such property, now exmtmg or hersafler inciured, and’ all amendments, extensions
and renewals thereof (the leases of the Mortgaged Premises, or any part thereof, from

Mortgagor as landlord to any party as tenant are herein jointly and severally called the
“Leases™);

(v)  Mortgagor’s rights ynder any declarations of cavenants, conditions and
vestrictions, reciprocal easement agreements and similar instrurents which confer upon
the owner of the real property certain appurtenant benefils and any amendments,
supplements, revisions or additions thereto;

{vi)  all permits, lcenses and other goneral mtanglb}es portaining to the
ownership, opetation and management of the real property, buildings and improverents

- on the real property during the te"m,of this Mortgage, whether now existing or heveafter
acquired;

(vii) all judgments and awards (and all proceeds thereof and other rights with
respect thereto) made ot'to be made with raspect 1o any of the real property and buildings

and improvements thereon under or in connection with any power of ervinent domain; -

and

(viii) subject to fhe terms and provisions hereinafter, set forth, all rights to
collest and receive any insurance procééds or other surs payable as or for damages to
anty of the buildings, improvements and tangible personal propexty 1ooated on the real
property, for any resson or by virtue of any occurrence,

It is intended by the parties that all of the above described improvements and.

goods shall be deemed fixtures and part of the real propcrty, and Mortgagot cbcp;:cssly covenants
and agrees that the recording of this Mortgage in the redl estate records of ihé Gounty where the
Mortgaged Premises are located shall also operate from the time of such recording as a financing
statement filed as a fixture filing in accordance w:th 1he Uniform Commercial Code of the
jurisdiction where such propeity is located.
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TO HAVE AND TO HOLD the Mortgagcd Premises with all the rights,
improvements and appm‘tcnanoes thersunto beloaging, or inh anyway appertaining unto the
Mortgagee, its successors and asszgns forever, The Mortgagor covenants that the Mortgagor is
seized of an indefeasible estate in fee simple in the Mortgaged Premises; that the Mortgagor has
a good right 10 sell, convey and mortgage the same; that the Mortgaged Premises are free and
clear of all general and special taxes, hens, charges and encurtbrances of every kind and
against the claims of 1l persons, ub’!éci only to Pcnmttcd Exceptxons (1f amy cxist, they are
dbSCI']bed on Exhibit “B* attached hergto). A

This Mortgage is made subject to the following additional covenants, conditions
and agreements;

1. INDEBT EDN EQSS SECURED. This Mortgage, znd all’ nghta, ‘atlcs,
interests and liens created ]wreby, or arising by Virtue hereof, ave given to secure payment and
performance of the following indebtedness, liabilities and obligations (herein collestively called
the “Secured Indebtednes s”):

u) All loans, principal, interest, fees, expenses, obhgahons and liahilities of
the Obligor arising pursgant to or represented by the Note, including any and all future
advancements made therennder; ,

(b)  Allindebtedness, liabilities and obli g'mons ammg tnder this Mortgage, or
under sny other security sgreement, mor tgage, deed of trust, co lateral pledge agresment,
assignment or other coniract of any kind now or ‘hereafter existing as ewdence of, security for, or
otherwise executed in cormecnon with the mdebtcdnc,ss evidenced by the Note, whether by
virtue of fifure advancemienis or otherwise; and

(e} Any wd  all renewals, increases, extensions, modifications,
rearrangements or restatements of all or any part of the loans, advances, indebtedness, liabilities
and obligations described i () and (b), together with all costs, expenses and reasonable
attorneys’ fees incurred in connection with the enforcement or collection thereof.

If Obligor shall pay the Secured Indebtedness in aceordance with its terms and
Mortgagor and Obligor shall punctually perform and comply with all the obligations, covenants
and conditions contalned hemm, and wpon payment in full of all amounts’ owing hercunder or
secured hereby, then int thai event only, this Motigage shall be and become wull and void, and
ghall be released of record at the cost of the Mortgagor. '

2. DRESERVATIONAND MAINTENANCE OF PROPERTY.

(2} Wit respect to the Mortgaged Premises, the Mortgagor covenants and
agrees (i) to keep the same in good condition and repair; {ii) to pay all general and special taxes
and assesanents and other oharges that may be levied or assessed upon or against the same ag
they becorne dug and payable and to funn sh (o the Iv[ortgagcc receipts showing such payment, ift
demanded; (iii) to pay all debts for repair or improvement, now existing ot hereafler arising, that
may become liens upon or charges against the same; (iv) to comply with or cause to be complied
with all requirgments of anv governmental aut]mnfy relating to the Mortgaged Premises; and (v)
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to promptly repair, restore, rep!ac:e or rebuild any part of the Mortgaged Premises which may be
damaged or destroyed by amy cesualty whatsosver or wfuch may be affected by any
condemnation proceeding or exercise of emninent domaix.

(t)  The Mortgagor ﬂmhcr covenants and ag,rees that it will not (i) comnmit nor
suffer to be committed any waste of the Mortgaged Premises; (i) initiate, join in or consent to
any change in any private restrictive covenant, zoning ordinance, or other public or private
restrictions limiting or defining the uses which may be made of the Mortgaged Premises or any
part thereof, nor (iii) pemnit any lien ot encumbrance, of any kind or character, to acerue or
remain on the Mortgaged Premises or any part thereof which might take precedence over the lien
of this Mortgage; provided that with respect to taxes, assessments and other charges levied or
assessed, debts for repaii or improvements, or rct,luucmunhs of governmendal authotity,
Mortgagor shell have the right to contest such items in good faith by approprizte proceedings
diligently conducted or provuie indemnification satisfactory to the Morfgagee.

3 ) SURANCE.

(a) The Mortgagor will keep the Mortgaged Premises insured for the benefit
of the Mortgagee against loss ot damage by fire and other casualty and for extended coverage, all
for 90% of the eppraised value of the lmprovements on the Mortgaged Premises, and shall
provide the Mortgagee with poficics of Hability insurance in amounts approved by Mcntgagee,
and when and to the extent reqmred by the Mortgages, against any other risk insured 4 gainst by
parsons operating Jike properties in the locality of the Mortgaged Premises.

(b)  Ali insurance hercin provided for shall be in form and with compariss
approved by the Morigagee, regardless of the types or amomats of insurance required and
approved by the Mortgages. Not less than ten (10) days prier to the gxpiration dates of each
policy required of the Mortgdgor pursuarit to this paragraph, the Mortgagor will deliver to the
Mortgagee a renewal policy or policies with evidence of payment satisfactory to the Mortgagee.

(¢)  Morgagor shall obtain from its insurer and prow ide {o the Mortgagee prior
or contemporaneously witk: the dahvsry of the Noté and ) ‘v[ortgago arn endorsement 1o the policy
naming the Mortgagee as a loss payec on the policy. If rcqucsted by Mortgagee, the Mortgagor
will assign and deliver to the Mortgagee all polisies of insurance, or copies or endorsements
thereof, which insure against any loss or damage to the Mortgavad Premises. If the Mortgagee
by rzason of such insurance receives any mongey for less or damage, such amount may, al the
option of the Mortgages, be retame:d and applisd by the Mortgagee toward payment of the
Secured Indebtedness, or apphed, or any part thereof, loward the repair of said buildings or for
the ersction of new buildings in their place, or for any other purpose satisfeciory to the

Mortgagee. The Mortgagee shall not be obligated to see to the proper application of any amount
peid to the Morigagor.

4. CONDEMNATION. The Morigagor covenants and agraao that i at any

~ time all or any portion &f the Mortgaged premises shall be taken or damaged under the power of
eminent domain, the award received by condemmnation proccedmgs for any property so taken or
any payment received in lieu of snch condemmation proceedings shail be paid directly to the
Mortgages, and all ot any portion of such award, at the option of the Mmigagee, ‘shall be applied
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to the Secured Indebtedness or paid to the Mortgagor for the purpose of restoring or rebuilding
any part of the Morigaged Prazmses whlch may have béen altered, damaged or desiroyed as a
result of any such taking, or for any other purpose satisfactory to Morigagee; provided, that the
Mortgagee shall not be obligated 1o see to the application of any amouunt paid to the Morigagor.

5. [NDULGENCES.EXTENSIONS. RELEASES AND WATVERS.

(&)  Morigagee may at any time, w1’thout notice to any person, grant to the
Obligor any indulgence, forhearance or any extension of time for the payment of any of the
Sec,u:red Indebtedness or allow any change ot substitution for any of the property described in
this Mortgage or any other collateral which may be held by the Mortgagea, without in any
manner affecting the Lability of the Obllgor, any cndorscrs of the Seoyred Indebtedness or any
other perselt, habie for the payment of said indsbiedness, and also without in any manner

affacting or impairing the lisn of this Mortgage upon the remainder of the property and other
collateral.

(v)  Morigagee may at any e, without nouce {o any peraon, releas\, any
portion cf the Mortgaged Premises ot any other collatmal or any portion of any ofher collateral
which may be held as security for the payment of the Secured Tndebtedness, sfther with or
without any consideration for such release, without in any manner affecting the liability of the
Obligor, all endersers, and all other persons who are or shall be lianle for the payment of said
indebtedness, and without affecting or impairing in any marmer the validity and priotity of the
fien of this Mortgage upon’the entirs remainder 6f {he Mortgaged Premises or other collateral
which is unreleased, Any relesse or releases may be made by the Mortgagee without the consent
ot approval of any person or persens whomsoever.

© Any fajlure by the Morigagee to insist upon the strict perfcmnancc: of any
of the terms and provisions hereof shall not be desmed to be a waiver of any such terms, and the
Mortgagee, notwithstending any such failure, shall have the right ﬂleleafter to ingist upon the
strict performance of all of the terms and provisions of this Mortgage.

(d)  Neither the Obligor nor any other person now or hereafter obligated for
{he payimnent of the Secured Indebtednesa shall be relieved of such obligation by reason of (i) the
failure of the Mortgagee to comply with any requcst of the Maortgagor to take action to fo?‘eclose
this Mortgage or othorwise énforee any of the provisions of; or any abligations secured by, this
Mortgage; (i) the release, regardless of consideraton, of any security held for the Secured
Indebtedness; {iii) any agreement or stipulation between any subsequent owner of the Mortgaged
Promises and the Mortgagee extending the time of payment or modifying the terms of the
Secured Indebtedness or this Moitgage without first having obtained the comsent of the
Mortgagor or sich other person,

(¢}  Regardless of consideration, and without the necessity for any notice to or
consent by the holder of any: Subordmaj:c licn on tho Mortgaged Premises, tho Mortgagee may
releass the obligation of anyone at any time liable for any of the Secured, Indebiedness, or release
any part of the security held for the Secured. Indehtedness or extend the {ime of payment or
otherwise modify the terms of the Secured Indebtedness and/or in this Mortgage without in
anyway impaiting or affecting the lien of this Mortgage or thé priority of such lien over any
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subordinate lien. The holder of any submdma:e lien shall have no right to terminate any lease '
affecting the Mortgaged Premaises.

{H) Mortgauee may resort for the paymernt of the Secured hldebtedneSa 0 any

other security thersfor held by the Morigagee in such order and manier 2s the Mortgagee may
elect.

(g) To the fullest extent permitted by law, Mortgagor hereby waives, releases
and relinguishes all of its right of appraisements and hereby waives, 1eleases and relinquishes all
right of redemption under any apphca‘ble lawvs.

6. SECURITY AGREEMENT AND FINANCING STATEMENT, ~*

{a) This Mortgage shall also be construed to be a sscunty agreement and
financing statement with respeet to any of the Morigaged Premises which may be subject to a
security interest pursuant to the Uniform Comumercial Code of the applicable jurisdiction, and
Mortgagor hereby granis to Morigagee a securily interest in said properties and items
(hereinafter referred to as the “Collateral”). This instrument roay be filed by Mortgagee in the

appropriate records or index as a financing statement for the purpose of parfecting such security
interest.

(t)  Upon any Event of Default, the Mortgagse may, at its discretion, tequire
the Mortgagor and/or the Obligor to assemble fhe Collateral and make it available to the
Mortgagee at a place reasonably convenient to both parties to be designated by the Mortgagee.
The Collateral may, at the sole discretion of the Mortgagee, be combined with the real property
as an entirety, or any part of the Collateral not sold together with the real property may be sold

separately, as one parcel or in such parcels, manner or order ag the Mortgagee, in its sole
digeretion, may elect.

{©) The Mottgages shall gl‘vc the Mongat,w and Obhgor notice, by rectstewd
or certified mail, postage prg,paid of thé fime and place of any public sale of any Collateral or of
the time after which any private sale or other intended disposition thereof is to be made by
sending notice to the Moriﬂagor and Obligor &t least ten (10) days before the time of the sale or
other disposition, which provisicns for notice ‘the parties agree are reasonable.

(@  The proceeds of any disposition or other action by the Mortgagee shall be
applied as follows: (a) first, o ‘the costs and expenses inctrred i connection with the rotaking,
preparation for sale of the Collateral, and the care or safskeeping ol the Collateral in any way
relaling to the righis of the Morlgagee, mcludmg reasonable attorneys’ fees and expenses
incurred by the Mortgagee in connection with any of the foregoing; (b} second, to the payment of
the Secured Indebtedness; (c) third, to the payment of ahy other amotnts required or permitted to
be paid under the Uniform Comruercial Code of the applicable jurisdiction; and (d) fourth, to the
Morigager (o the extent ofany suplus proceeds,

(g)  Within fifteen (15) days after requést by the Mortgagee, Mortgagor agrees
to execute, acknowledge and deliver any financing statement, rem*wal aiﬁdavlt certificate,
comtinuation statement, inventory or other similar dpcuments as the Mortgagee may request in
order to profeci, preserve, conlinus, extend or ‘maintain the secunty interest under the priority of
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this Mortgage, and will, upon demand pay any cxpens*es mcunecl by the Mong.sg,ee n the
preparation, execution and filing of any such documents.

7. TAXES. Thé Obligor and/or Mortgaocr hersby agree o pdy any and all
taxes which may he levied or assessed directly or mdlrf;cﬂy upon the Sceured Indébtedness, this
Mortgage or the Mortgaged Premises, including, but not limited to, any mortgage laxes required
by any applicable jurisdiction.

3. MORTGAGEL'S RIGHTS, Upon the failure of the Mortgagor or Obligor
to pay any of the taxes, assessments, liens or other charges on the Morlgaged Premiscs or owed
by Obligor under this Mortgage as they bccoms due and pavable, or to perform any of the
Mortgagor's or Obligor's covenants and agreements herein, the Mortgagee may, at its option,
pay such expenses of remedy the Mortgagor’s or Obhgol s failure 1o perform hereunder, and the
Mortgagor and Obligor hereby agree to refind on demand all ameunts so paid, with interest
thereon at the default rate of interest set forth in the Note. Any such amounts so paid, together
with such interest, shall become a part of the Secured Tndebtedness; arowded howevcr, that the
retention of a lien hereunder for any sum 8o paid shall not he a waiver of subrogation or
substitution which the Mortgagee might otherwise have had.

9. EVENTS OF DEFAULT: REMEDIES.

{a) An “Byent of DefauIt” OCoUrs:

(1) if the Obliger shall fail to _pay principal or inforest under the Note when due
and payable, whether at the due date th eroof, by acceleration or {)thermse

(2 upon any other failure to pay any of the Secured Indebtedness when due;

(3) upon the occurrence of any default as set forth in the Agreement or the Note
{which defaults are hereby incorporated by reference);
; )
(4) upan the breach of any ferm or provision of this Mortgage, the Note or any
other document exeeuted in sonmection herewith;

(3) if the Mortgagor, without the prior written consent of the Mortgages; shall (or
atternpt 10) mortgage or ofherwise cncunbe:r sell, transfer, convey or voluntarﬁy or Involuntarily
permit or suffer the Mortgaged Prefviises or any part thereof to be morfgaged, encumbered, sold,
ransferred or conveyed, or in the event any fcreclosure, execution or other similar remedy is
sommenced against the Mortgaged Prergises or the Collatera),

(b) - If an Bvent of Default occurs which is described in Szctions g(a)(l) or
9(a)(4) dbove, unless ‘otherwise cxpressly prowdcd in the Note or Agresmeni, Obligor or
Mortgagor, as the case may be, shall have five (5) business days aftér receipt of Mortgagee’s
written notice thereof to eure said Evemt of Default to the reasonsble satisfaction of the
Morigagee. If the Event of Default st forth in Section 9(a)(:>) above aocurs; there shall be no
curative period. If any of the above Evenig of Defauli are not cured within the applicable
curative period described, the whole of the Secured Indebtedness Shﬂl at the election of the
Mortgages, becoms immediately due and payable without further natice, except as provided in
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the Note, and the Mortgagee, at its option, may proceed to forcolose this Mortzage, with or

without appraisement as the Mortgagee may elect at the time judgment is rendered. Thereupon,

the Mortgagee shall be entitled to enter into possession of the premises and to collect the rents,

issues and profits thereof, zecrued and to accrue, and to apply the same as provided herein, or

Mortgagee shall be entitled to the appointment of a recefver in'.any couft of compelent
. jurisdiclion to collect such rents under the dircclion of the court.

{¢)  The Mortgages may elect to use the non- judlcu Power of Sale which is
lhereby eonferred under the terms of this Morigage. Mortgagec is hereby authorized and
empowsred, to exposs 1o sale and to sell all, or from time to time any part, of the Mortgaged
Premises af pubhc auction for cash, after first having complied with &ll applicable requirements
of the law with respect to the exercise of powers of sale contained in mortgages and/or deeds of
trust. Mortgagee may sell the Mortgaged Premises (o the highest bidder at pubiic zuction in
front of the Courthouse door in the county where the Mortgaged Premises are located, either in
person or by auctioneer, after having first given notice of the time, place and terms of sale,
together with a descriplion of the property to be sold, any such notice and sale being given and
conductec gecording to the laws of the state where the Mortgaged Premises are located
governing sales of land under mortgages and/or deeds of trust, Upon payment of the purchase
money, Mortgagee or any person conducting the sale for Mortgagee is authorized to execute to
the pur"hdser at said sale a deed to the Mortgaged Premises so pm'cha‘ted Mortgagee may bid at
said sale and purchase the Mortgaged Premises, ot any part thersof. At the foreclosure sale, the
Mortgaged Premises may be offmed for salé and sold as a whole without first offering it in any
other manner or' may be offered for sale and s6ld in any other manner Mortgagee may elect.
Moitgagee may conduct any mumber of sales from time to time. The power of sale provided
herein shalt not ba exhausted by any onz or more such sales as to any part of the Mortga"ed
Premises which shall not have been sold, nor by any sale that is not completed or is defective in
any manner, and shall be exerciseble by the Trastee until the indebtedness secured hereby has
been satisfied in full. Any salc or sales shall operate to divest all of the estate, rights, title,
interest, claim and detmand whatsoéver, whether at law orin equity, of Mortgagor in and into the
properties and rights so sold, and shal] be a perpetnal bar, both at law and in equity, against
Mortgagor, any and all persons claiming any pari thereof or any interest therein tmegh
Mortgagor, to the fullest extent perml‘fted by applicabls 1aw,

(d)  The foregoing ghafl in 1o way be construed to hmlt the power of sale
herein granted or restrict the discretion the Mortgagee may have under the laws of the applicable
jurisdiction granting the right of the power of sale, as the same may be from time to time
amended. Each legal, equnable ar contractual right, power or rernedy of the Mortgagee tow or
hereaffer provided herein, or by statute or otherwise, shall be cumulatve, concurrent and in
addition to every other right, power and remedy, and the exer¢ise or commencement of the
exercise by the Morngagee of any one or morg of such rights, powers and remedies shall not -
preclude the simultaneous or later exercise of any or all such other rights, powers and remedies,

(e}  'Wheiher or not proceedings have commenced by the exercice,of the power
of sale above given, the Mortgagee or ihe holder or holders of Secured Indsbtedness, in liew of
proceeding with, the power of sale, may at its option (after any applicable confractual notice
and/or eure period has expired without such defanlt being cured) proceed by suit or suits in
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equity or at law to foreclose this Mortgage, The Mortgaged Prcmises may be sold as one parcel
or in such percels as the Morigagee miay elect unless otherwise provided by law.

§3] In addition to the remedies set forth in this Monoagc the Mortgagee shall
be entitled to exercise any and all other remedies available by apphcahle laws and judicial
decisions, as well as all remedies cwmlablu ta a secured creditor under the Uniform Commercial
Code of the applicable jurisdiction.

10. LEASES, ASSIGNMENT OF RENTS.

(a) ln addition to pledging the Mortgaged Premises described herein,
Morigager does hereby presenily bargain, grant, sell, trapsfer, assign, convey, deliver, confirm
and warrant unio the Morigagee, ifs successors and assigns, as an abgolute assignment and not
merely one for secunity, ali of the right, title 'and interest of the Mortgagor in and to ail Leases
now or hercafler entered into, whether oral or written, which demise any portion of the
Mortgaged Premises or 1mprovemcnts thergon, together with any and all extensions, renewals,
and modifications thereof, together with; (a) the meecha!:e and contmumg right to collect and
receive all rents, income, peyments and profits arising ont of said Leases or out of the above
desctibed real property or unprovements or any pait theroof and (b) the right to all proceeds
payable to the Maortgagor.”

by It is widserstood and agreed by parties that this assignment is intended to
be and ig an abseolute assignment ftom Mortgaum to Mortgages, and not merely the passing of 2
security interest; provided, however, that, prior to an Event of Delauli, Mértgagor shall have a
limited license, without joinder of Moﬂgagee to ‘enforce the Leases and fo collect the rents as
they come due angd to retain, use and enjoy the same. Such license shall be I'(‘BVOCdbk} by notice

from Mortgagee to Mortgagoer at any time after the ocourrence and during the continuation of an
Event of Default.

() Mortgagor shall, upon request by Mortgagee, exccute confirmatory
assignments of any specific Leases affectmg any part of the property subject to this Mortgage.
Mortgavor will promptly (but in any event within five (5) ‘business days from the time Mortgagor
has actual knowledge thersof) notify Mortgagee if Mortgagor has reason to believe it will be
unable to fulfill its obliggtions as lessor under any Lease or if Mortgagor has knowledge of any
set of facts which, with the giving of notice or passage of tizne or both, would constitute a defanlt
on Mortgagor tnder any Tease. Mortcragea may require that all security deposits and similar
funds for security provided By a lesses or occupant be deposited with an esorow agent

satisfactory to Mortgacee, subject to the rights of the lessse or octupant, but otherwise subject to
a security interest in favor of Mortzagzee.

() Any Leases pertaining 1o the Mortgaged Premises are hareby made subject
and subordinate to this Mortg*aﬁe and fc all renewals, mochﬁcatwns, consolidations,
replacements and extensions of this Martgage and the Secured Indebtedness with the same force
and effoct as if the seme had béen’ executed and recorded’ prior to the execution of the Leases.
Mortgagor, at Morigagee's request, shatl furnish Mortgagee with exccuied copies of all Leases .
now" exlstmg or héreafier made of all or any part of the Mortgaged Premlses Mortgagor shall
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not, without Mortgagee’s writien consgnt, request ot consent to the subordination of any Lease of
all or any part of the Mortgaged Premises to any lien subordinato 1o this Mortgage.

(d} Morigagee may, after vecurrence of an Event of Default, fom time to
time, appoint and disrniss such agents or employees as shall be necessary for the collection of the
rents and for the proper care and operation of the Mortgaged Premises, and Mortgagor hereby
grants (o such agents ur employees so appointed full and irrevogable authority on Mortgagor’s
behalf to manage the Martgaged Premises and to.do all acts felating to such management,
including among others making new leases in the name of the Morteagar or otherwise, altering
or amending existing Leases, authorizing répairs or replacements 1o maintein the \»Iortgaged
Promuses in good and tenantable conditon, and making such altcrauons or improvemettts as in
the judgmcnt of the Mortgagee may be necessary to maintain or inerease the income from the
Mortgaged Premises. Mortgagee shall have the sols control of such agents or employees whose
remuneration shall be paid out of the rents, and Mortgago:- herab ¥y - expressly releases Mortgagee
from any liability to Mortgagor for the acts of such agents, and agrees that Mortgagee shall not
be Hable for their neglect or for moneys that may come into the possession of such agents.

(g}  The collection and applw'atxon of rents as above described shall not
constitule waiverof any defanlt which nnoht at the time of apph cation or thereafcc,r exist, and the
exercise by Mortgagee of the rights herein provided shall not prevent Mortgagee's exercise of
any rights provided clsewhere in this Morigage.

(f)  The Mortgagee shall not be “bligaled fo perform or discharge any
obligation under the Leases hereby assigned, or under or by reason of this Mortgage, and the
Mortgagor hereby agraes to indemnify and hold harmiess Morigagee against any and alt Lability,
loss or damage which Mortgagee might inour under the Leases or under this Mortgage, and of
and from any and all claims and demands whatsoever which may be asserted against Mortgagee
by reason of any alieged obligation or undertalung, on Mortgages’s part to perform or discharge
any of the terms of such Leases

(g8 Upon reqtest of Mortgages, at any time, Mortgagor will deliver a wriiten
notice to each of the tenants of the Morlgaged Premises, which notice shall inform such tenants
of this Mortgage and instruct them that upon receipt of notice by them from the Mortgages, all
rent due thereafter shall be paid to the Mortgagee,

11.  FEES AND EXPENSES. CTis a:,recd that if, and as often 2s thls Mortoagc
or the Secured Indébtedness is placed in the hands of an attotney for collestion, or to prolect the
priority or validity of this Mortgage, or 1o defend any suit affecting the title to the Mortgaged
Premises, or to enforoe or defend any of the Mortgagoi’s or the Mort:ganec s rights hereunder,
the Mortgagor shall pay to the Mortgagee 1is reasonable attomeys fees, limited to a maxinmum of
10% of the indebtedness, together with all court costs, expenses for title examination, title '
insurance or other disbursements relating to the Mortgaged Premises, which sums shall be
secured herebry,

' 12. ESTOPPEL CQRTH‘TCATE Tha Mortgacror shaH within ten (10) days
after receipt of request, made either pf:mcmally or by m:.ul, certify, by a mmng duly

10
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acknaowledged, to the Mortgagee or fo any propased assignee of this Mortgage or of the Secured
Indebtedness or any of them, the amount of pm,ncxpal and inferest then owing on this Mortgage.

13,  NOTICES. Allnotices ‘hersunder ‘shall bé | m wmmo and shai} be d“emmi
to have been sufficiently given or sérved for all purposes when presemed personally or sent by
cerified or registered mail to any party hereto at the following addrésst

To Morigagot:

¢/c Kerry Kinyon
P.O. Box 248
Degatur, AR 72722

To Mortgagee: MoKimmey & Suinger, P.C.
' ¢/o Robert L. Roark, Bsg.
101 N. Robinson, Ave., Suite 1300
Oklahoma City, OK 73102

To Cbligor: Peterson Farms, Inc.
ofo Kerry Kinyon
P.0. Box 248
Decatur, AR 72722

or af such other address of which it shall have notified the pérty giving such notice in writing.

14.  ACCESS. Morigagee shall, upon forty-sight hours prior nohce have
access to the Mortgaged Fremises for the purpose of inspecting the same and ascertaining that
the various loan requirernents and res’umtmns are bemg cornplied with, provided such access
shall be granted during nosmal bisiness hours.

15. CHANGE IN PROPERTX The T\/Iortg,agm covemms and agrecs to
permit or suffer nons af the' following without the ‘writfen consent of the Moitgagee: {i) any
material structural alteration of, or addition to, the buildirigs or improvements on the Mortgaged
Premises; or (i) the' removal from' the premises of any part of the property covered by this
Mortgage, except the renewal, rsplaccmént or substﬂutzon of ﬁxturea and articles of personal
property covered hercby meade in the notmal course of businass; or (i) the use of any of the
buildings or improvements now or heréafter situated upon the Mortgaged Premises for any
purpose other than as currenily used; provxded, however, {haf Mortvagex, hereby consents to such
of the foregoing as Mortgagm is obhuated to permit or suﬂ.“er undcr any lease in effect as to the
Mortgaged Premises on the dats of thlS Morigage. '

16. SUBROGATION. In the event it bécomes nec ebsary for the Mortgagee to
expend any sums for the purpose of retiring debt or debis seclred by prior Hens on the
Mortgaged Premises, the Mortgagee shall be subrogated to the rights and lien pnonty of the
holder of the lien so discharged.
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17  BNVIRONMENTAL TAWS.

(@)  The Moxtgagor will not cause any wiolation of applicable envirommental
laws, nor knowingly parmit atyy tetant of my ¢ sortion of the Mortgaged Premises to cAuse such a
violation, nor permit any cuovironmental lien fo be placed on any portion of the Mortgaged
Premises.

(b)  The Mortgagor and ifs successors and assigrs, agree to defend, mdemmf‘y
and hold hammless the Moxtgague and its directors, officers, employees, agents, contractors,
subcontractors, licensees, invitees, successors and assigns, from and against any and all claims,
demands, judgments, settletrents, damages actions, causes of actions, injuries, edministratjve
orders, consent agreements and orders, liabilities, penalties, costs, Including, but not limited to:
(i) any cleanup costs, and all expenses-of any kind whatsoever, including claims ar:smg out of
loss of life, injury to persons, property, or business or damage to natural resources in connection
with the activities of Mottgagor or any other party arising out of the actial, alleged or threatened
discharge, dispersal, release, storage, treatment, generation, disposal or escape of pollutants or
other toxic or hazardous sustaices, includitig asbestos and any other solid, liquid, gaseous or
thermal jrritant or contarninant, incliding smoke, vapor, soot, fumes, acids, alkalis, chernicals
and waste (inclnding materials fo be recycled, recondmoned or reclaimed); (ii) the use,
specifications, or inclusion of any produm, material or process containing chemicals; or (iif) the
failure to detect the existence or proportion of chemicals in the soil, air, surface water or
groundwater, or the performance or failure to perform the ‘abatement of any poliution source or
the replacement or removal of any soil, waler, surfice waler, or groundwater-containing
chemicals.

(e The Morigagor and its successors and assigns, shall bear, pay and
dxscharbe when and as the same beooime due and payable, any and &l such Judg,ments or claims
for damages, penaliies or otherwise agmnst the Mortgagee described herein, shall hold the

" Mortgagee harmless for those Judgments or clajms, and shall assume the burden and expense of
defending all suits, administrative proceedings, and negonatxons of any description with any and
all persons, pohtwal subdivisions or government agencies ansng out of any of the occurrences
set forth herein. Itis agreed that if, and as often as, the Mortgagee shall slect or be required to
become involved in any action or proveeding commenced by any governmental authority with
respeoct to storage, disposal or cleannp of any foxic or hazardous materials on the Mortgaged
Premises, the Mortgagor shall pay to the Mortgagee its reasonable attorney’s fees together with
alt court costs or other disbursements relating to the Morigaged Promises, which sums shall
constitute a part of the Secured Indebtédness.

18. MISCELLANEOUS

(s}  The rights of the ‘Morigagee ansmg under the clauses and cownants
contained in this Mortgage shall be separate, distinet and cumulative and none of them shall be
in exclusion of the othars; and no act of the Mortgagee shall be consfrued ag an election to
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proceed under any one provision herein to the exclusion of any other provisions, anything hereit
or otherwise 10 the contrary notwithstanding,

(b)  The covenants and agresments contained hercin are binding upon the.
Mortgagor and Obligor and their respective successors and assigns and shall inure to the benefit
of the Mortgagor, Obligor, Mortgagee and their Tespecnve successors and assigns.

(&)  Whergver used in this Mortgage, unless the context clearly indicates a
contrary intent or unloss otherwise specifically provided herein, the word “Mortgagor” shall
mean “Mortgapor and/ot any subseguent owner or owners of the Motigaged Premises;” the word
“Mortgagee” shall mean “Morigages. or any subsequent holder or holders of this Mortgage;” the
word “Note” shall moan “Note seoured by this ] Mortgage;” and the werd “pcrso ’ shall mean “
individual, corporation, partnership or unincorporated association.” Al

{d) This Mortgage carmot be changed except by an agreement in writing,
signed by the party against whom enforcement ol the change is sought and in recordable form.

(&) Matters of constructlcm, validity, mlmpretatmn enforcemcnt and
performance relating to terms defired i the Note, to the indebtedness, its payment {including,
without limitation, all matters relating fo limitations on, interest, i.g., uswry), and with respect to
obligations created under the Note, shal] be governed by and construed in accordance with the
laws of the State of Oklshoma apphcable to contracts made and performed in Oklahoma, and the
applicable laws of the United Staies of Ammca, ragardless of where the Mortgaged Premises or
Collateral may be lacated. All other provisions and obligations aising under this Mortgage,
together with those which reldte to the creation, perf'ecnon priority and enforcement of this
Mortgage and all security interests in the Morigaged Premises shall be governed by the laws of
the State where the Mortgaged Premisas and Collataral arelocated. :

19.  PARTIAL INVALIDITY, ‘Shanld” any clause or provision of this
Mortgage be invalid or void for any reason, such invalid or void clause shall not affect the whols
of this instrument, and the balance of the provisions hereof shall remain in full force and effect,

20, WAIVER. To the fullest extent permitted by Iaw, Mongagor mmocably
and unconditionally waives and releases (a) all beneﬁts that might accrue to it by virtue of any
present or future law exempting the Morigaged Prammes from attachment, levy or sale on
execution or providing for any appraisernent, valuauon, stay of execution, exemption from of¥il
process, redemption or extension of time for peyment; (b} all nodees' of any Bvent of Defauli
{(except ag otherwise expressly provided herein) ot of Mortg,agee $ elecuon o exerclse any right,
remedy or recoutse provided for hereunder; and (c) ey right to a marshaling of assets or a sale
in inverse order of slienation, Mortgagor and Obhgor, for themselves and all affiliates and
successors in interest, inclnding any trustee, receiver or dchtor—m—posaessmn, covenant and
affirn that it iz Mortgagor s and Obligor's infent that Mortgacee have by this Mortgage a valid,
enforceable, first and prier right and Ken ir the Mor tgaged Promises and Collateral described”
berein; that any defeet thal may exist or occur ‘in granting or perfecting this Mortgage is
immaterial, is hereby frevocably wafved and released, and shall fiot affect or impair
Mortgagee’s intended rights hereunder; and that Mortgagor and Obligor and their SUCCEssprs
shall not af amytime assert any such defeet, ov any othor defenses or ¢laims ta contest the validity
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or enforceability of this Motigage and all o ghts and inlerests puxpoziedly granted Mortoragee
hereunsder, and that by virtuc hereof they shall be estopped from making ahy such claim.

21, MOR’I‘GAGOR/GBLIGOR WARRANTIES. Mortgagor and Obligor and
their wndersigned tspresentauves, by their execution hereof, hereby represent and warrant
that: (a} the Mortgagor has the requisite authority, and the person signing on its behalf has the
requisite capacity and corporate approvals, to execute and deliver this Mortgage, as evidenced by
an appropriatc Certificate of the Sectetary of the Corporation (where applicable) which
Mortgagor shall deliver herewith; (b) the execution and delivery of this Mortgage does not
violate any other agreements, covenants, court orders or comtrac tuz] restrictions imposed upon
the Mortgagor or Obligor; (¢) the grait and delivery of this Mortgage dois ot causc the
Mortgagor to be insolvent or otherwise financially impairéd, is rioi granted and detivered with
apy intent to hinder or dofraud the Morigagor's other cradmrs and is given for fair,
conterpporansons afd substanually equivalent consideration; end (d)the Mortgage, when
properly £led of record in accordance with the laws of the Stato of 5 will
constituie the first and only mortgage granted with respect to the Mortgaged Premises.

EXEBCUTED AND DELIVERED the day and month first ab ove wvritien. .
“MORTGAGOR” ‘

Decatur, Arkansas
Attest:

e By ,
Secretary - _, Pregident

- (SEAL)

STATE OF ARKANSAS )
)oss.

COUNTY OF BENTON )

This mstrument was acknowledged before me on July , 2003, by
e e o, AT Avkansas corporation.

NOTARY PUBLIC

My Comrnission # Expires: -

(SEAL)
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“OBLIGOR”

Attesr:

(SEAL)

STATE OF ARKANSAS

COUNTY OF BENTON

This instrument was acknowledged before me on July , 2003, by Lloyd

)
) ss.

}

Secretary

.By:

PETERSON FARMS, INC,
Decatur, Arkansas

Toyd Peterson, President

Peterson, President of Peterson Farms, Inc., an Arkaissas corporation,

My Commission #

Expires:

(SEAT)

NCTARY PUBLIC
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NOTICES

All rotices Tequited (o be served upon any Parfy, as stated in the Settlement
Agreement, shall be served in accmdance with the Agreement upon the following individuals.
Any of the following 1epresentauves may be substituted or chanﬁect by the Party Principal for
such represeniative apon written notice to all other Parties;

PARTY

~ Crry oF TULSA

TULSA METROPOLITAN UTILITY AUTHORITY

Ty2ON FOODS, ET AL.

{OBB-Y ANTRESS, INC.

PETERSON FARMS, INC.

Telephone:

Tglephone:

REPRESENTATIVE

/o City Attorney

200 Civic Center, Third Floor
Tulsa, OK 74103

Telephong:  O18/506-7717

¢/o Chairtman

208 Civic Center, Fourth Floor
Tulsa, OK. 74103~
Telephone:  918/596-9621

Ruth Ann Wisener

Tyson Foods, Inc.

3210 West Qaklawn Drive
Springdale, AR 72762-6999
479/200-2000

Ruth Ann Wisener

Tyson Foods, Inc.

2210 West Oaklawn Drive
Springdale, AR 72762-6999
Telephone:  479/290-4000

Kerry Kinyon, . .
Chief Execntive Officer
Peterson Farms, Inc.

" P.O. Bax 248

Decatur, AR 72722
Telephone;  479/752-5000
and

Joyce, Paul & McDaniel, P.C.
Aflention: A, Scott McDaniel
111 West Fifth Strees, Suite 500
Tulsa, OK 74103
918/599-0700
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EXHLIBIT FTO SETTLEMENT AGREEMENT ™ "~ 7

PARTY

SIMMONS Foops, INC,

CARGILL, INC.

GEORGE’S, INC,

REPRESENTATIVE

"Mark Simmons

Chairman of the Board

" Simimons Foods, Inc,

PO Box 430

Siloam Springs, AR 72761

Telephone:  479/524-8151

and

Conner & Winters, PL.L.C.
Attention: John Elrod .
100 West Center Sireet, Suite 200
Fayetteville, AR 72701
Telephone:  479/582-5711

Steve Willardson

Cargill, Ine.

1505 8. Old Missouri Road
Springdale, AR 72764
Telephone:  479/750-6800
and

Rhodes, Higronymus, Jones, Tucker & Gable,
P.LLC.

Agttention: Jobm B, Tacker
P.0. Box 21100
Tulsa, OK 74121
Telephone:  918/532-1173

Gary C, George

Chief Executive Officer
George's, Inc,

412 W. Robinson

P. Q. Prawer @

Springdale, AR 72764
Telephone:  479/927-7000
and : o

 Basselt Law Fm

Aftentton: James M. Graves
P.0. Box 3618

* Fayetteville, AR 72702

Telephone:  479/521-99%6
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TRHIBIT FTQ SETTLEMENT AGREEMENT ~ ) o

PARTY : REPRESENTATIVE
CITY OF DECATUR, ARKANSAS " Mayor Bill Montgomery
"City of Decatur
P.O. Box 247

Decatur, AR 72722

Telephone:  501/732-3914

and : .

Doerner, Saunders, Daniel & Anderson, L.L.P.

Attention: Linda C. Martin

320 8. Boston, Suite 500

Tulsa, GK. 74103-372%

. Telephone:  D18/582-1211

SKITir/5656-401/co)/STS0KE_1/dkimy



